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JAY GQULD AND THE YNION PACIFIC
| - RAILROAD.
ARGUMENT OF THE MOTION FOR AN INJUNC-
TION TO RESTRAIN' THE TRANSFER OF
- STOCKE—THE DECISION OF THE COURT
RESERVED. |

In the suit- of M. M. Simpson against -the
Union Pacific Bailread Company, snd in which Jay
Gould and others of the Directors are made defend-
ants, the complaint in which appeared in TAp TMES
a fow days sinco, a motion wag argued in Supreme
Court, Chambers, yesterday, before Judge Donohue,
for an injunction to restrain the present stockholders,
who are made defendants, from transferring the stock
in their names to other parties. The plaintiffin the
case was represented by Mr. Edward L. Andrews
and Ex-Judge John XK. Porter; the defendants by
Air. Albert Stickney and Ex-Judge Emott. The ap-
plication was met on the part of defendants by the
objection that the railroad company, not having an
office in this State, was a foreign corporation, and not
amendable to the courts of this State, and that even
if it was, the relief asked for should not be granted.
The court was also asked to compel plaintiff to give
additional security for costs. To this counsel for
plaintiff replied by affidavit to theeffect thab Morton,
Bliss & Co. were the authorized agents of the com-
pany in this City; that that fact constituted the
maintaining of an office here within the meaning of
the code on that point, and that the cange of action
in the suit aross in this State.

Mr. Edward L. Andrews opened the argument on
behalf of plaintiff, to sustain his right to tho injune-
tion asked for. The case, he contended, presented
oy plaintifi"s bill was clearly within the equity
powers of the court. The capital stock, he said, of &
corporation is a trust fund for the payment of its
debts. In giving credit to acorporftion, the creditor
relies npon thé subscriptions to the capital stock for
the payment of his claim, and such sabscriptions un-
paid are as much an asset for his security as any
other property within the corporate control. As the
corporation defendant was created forand 18 engaged
in a public undertaking, there is an implied agree-
ment, on tho part of all persons taking its ecapital
stock. to pay assessments thereon to the amount of
the par thereof, The charter, moreover, provides
that the stock shall be assessed semi-annually, com-
mencing in 1864, at the rate of five per cent., until
the par of $100 per share has been paid into the
treasury of the caorporation. These assessments and
payments have never been made beyond $30 per
share. These unpaid subsoriptions are therefore a
trast fund for the benefit of the creditors, and
such fund shonld be as much protected by a
court of equity, exercising its jurisdiction
over trusts, as any other portion of the cor.
Pora.to roperty which might be specially agreed to

e held in trust by the corporation for its creditors.
Unpaid subscriptions are a trust fand for creditors.
By the terms of the charter, the Union Pacific Rail-
road Company shonld have collected that fund from
the stockholders liable for it; the corporation was
the trustee of creditors to make the collection of
these subscriptions. It has failed i1n its trust; has
violated its duty by not executing that trust. This
is the foundation of the equity jurisdiction over
the matier of un(})ald subscriptions, and be-
ing thus founded, it i3 as broad as
the chancery jariediction over all trusts.
“The foregoing points,” counsel continued,
‘ show to the court that this trust fund has been
improperly administered, and it only remains to
show that the piaintiff’s interest is so endangered as
to justify the eourt in exercieing ifs proceas to ore-
servo the fund created by stock subscriptions. The
bill shows that the comg:my has adwnitted its 1nabil.
ity to nay this debt of ten and a ha.f wmillions, and
is, besides, indebted for several mitlions more. Hero
18 a case of virtual insolvency, with this enormous
debt coming due in four months. Upon this state of
facts, what is the main relief prayed for? Not any
proceedings for the immediate cnforcement of
these {rust stock subscriptinns—pot any ro-
mediea which we can employ in their fall torce with.
in the next few wecka. o ask only to be tected
against frandulent transfers of the stock ; that the
trust estate, ay it now stands on the stock register,
mav not be diasipated aud wasted ; that we may not
suffer from the past failure of the corporation to
petrform its trast in the matter of the stock assess-

ments. We ask for an injunction against illegal
and colorable transfors of the stock by which

the trust assets +will be ipnjured and re-
duced and the security impaired. ‘Where
the transaction (the transfer of shares to

an insolvent} exhibits no notice except escapo from
the liability of the company, and ea?cciall y where
it tranapives after the cown_v is publicly declared
insolvent, it was held it wiil be regarded as merely
colorable, and not valid. And if the Court of Chan-
cery will declare such tramsfer fraundulemt, it will
certainly protest against them and prevent them.
The relief here asplied for is entirely distinct from
the various remedies for the nayment and contribu-
tion of these stock assessments. whether within or
without the statutes. The decisions in reference to
tho enforcement of such rights by contract or judg-
ment creditors, for debts dnoe or not due,acainst corpor.
ations insolvent or in immediate danger of insolvency,
all these questions o not affect the question imme-
diately involved in this bill, whether a court of
equity having jurisdiction of a trust can prevent
the trust fund being injored, wasted, or impaired.”
On the question of g;risdiction raised on behalf of
defendants Mr. drews also argued at great
length, contending that the cause of action had
ariren in this State; that the company, through its
agonts, had, in effect, an office here, and that a cor-
poration chartored by Congresa could not be regard-
ed as a foreign corporation in any State in the
Union.

Ex-Judees Emott, on behalf of defendants, argned
against the motion. He contended that the com-
pany was a foreign corporation in every Statsin
which its road did not run or the company have an
office ; that, therefore, the court was without juris-
diction of the case ; that even if it had jurisdiction,
the facts alleged did not anthorize the granting of
an injunction ; that the money to be derived from
the sale of the $16,000,000 of sinking fund bonds, of
the issae of which plaintiff complains, was in-
tended to be applied in discharge of claims
sunilar to that of plaintiff ; that the company hither-
to had not failed to ineet any of its ebligations, nor
were thero any just grounda for apprehending that it
would do otherwise in the future, and no facts were
shown justifying the rclief asked for by plaintiff,

Judge Porter replied on behalf of plaintitf, going
over substantially the same ground as Mr. Andrews,
In the course of his argument ho asscrted that it
had been made to appear in the case that the com-
pany owed debts to the extent of §82,000,00Q; that its
net income was only 85,250,000 annually, not suf-
ficient to pay the interest on its indebtedness. The
plaintiff, he said, had advanced his money, not on
the solvency of the company, for that was a broken
roed which wounld pierce him-who leaned on it, but
he advanced it on the pledge secured by mort-
gage to pay the interest on its bonds until payment
of the Q_'inoipal. Thoe time--next Fall--was draw-
ing nigt ‘~hen that principal would be due by
the terms of the bonds. ‘Those bonds were
made payable before that time at tho
option of the company, but the company had not
seen fit to exercise that option, and whon the time
to pav arrives, they may say they won't vay. They
may say, in effect,' For your monev we gave a pronm-
ise and a pledge ; the promise we won't fulfill, the

ledge we annul. We elected ourselves Trustees,
But will not ]];]ut the deed to secure your $10,000,000
on record. stead, we will annul it by pattmg an.
other deed for 16,000,600 on record, making it pay-
able at our pleasure, not yours, and override your
deed.” At the conclusion of the argument, Judge
Donohue took the papers, reserving his decision on
the motiou.

THE CUSTODY OF MARY ELLEN WILSON.

In Supreme Court, Chambers, yesterday, be-
fore Judge Lawrence, Ar. Elbridge T. Gerry ap-
peared, to move for an order of court assigning the
custody of the child Mary Eilen Wilson, concerning
whom s0 much has recently appeared in the papers.
Mr. Gerry gave a statement of the testimony taken
in the case and already published, and which
tended to show that the father of the child had been
killed during the war, and that about the time the
child came into the custody of the Commissioners of
Charities the mother had disappeared. Counsel alzo
gubmitted to tho court an affidavit made in relation
to the matter by a 'longshoreman named Thomas
MecCarthy, of No. 1,465 Second avenuto, to the effect

that he knew the child’s mother; thaf her maiden
name was Fanny Connor, of London; that her
tather's name was Thomas Wilson, dnd ,ho was
killed in the army; that when the mothex ‘came. to
New-York she went to the Jones House
as an ironer, and anbseq)t:ently went to
the St. Nicholas, where she mel Wilson,
who was an oyster-opener ; in 1885 McCarthy saw
the mother in Elizabeth streef, while the child was
at nurse, but after that lost sight of her. ‘The pa-
rents of the motheér are living in London, England,
and they sent a person here in 1857 to look for Fann
and her child, but could not ind them. The grand-
arents are in good circumstances, own the house
hey live in, and own three others. Their address
is, Michael and Mary Connor, No. 6 Laundry-yard,
Marsaam street, Westminster, London, England.
After submitting the record of conviction of Mary
Connolly for inhuman treatment of the child, coun-
sel left it to the Court to make such disposition of
the child as might be for her beat interest, at the
same time stating that several respectable persons
had offered to take and provide for her. Judge Law-
rence reserved his decision, committing the child in
the mean time to the custody of the matron at Head-
quarters. ' ;

ROBBERIES AT A BONDED WAREHOTUSE.

John Clark, John Taylor and John Green were
arrested yesterday by Detectives Walling and Wool-
sey of the Central Office, on suspicion of committing
a geries of robberies at Peck's bonded warehouss,
Nos. 3 to 13 Stone street. Capt. Irving of the Cen-
tral Detective Office was notified on Wednesday that

large quantities of goods had been removed from the
warehouse, evidently by some of the e_mglo és.
Detectives Wolsey and Walling were detailed to
watch the warehouse, and after lving in wait for
some time, yesterday moining they noticéd Clark,
who is the foreman of thelghorers at the warehiquae,
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1 the'ded of Folling orit o barrel of tahber Whiek was’
'.coﬁsi_ayqdz-:]r.ntf;ﬁ-‘- ,nk,-% .xg;e_.f,l_.lﬁ&‘};f-brg:wrgﬂn:i&' was
Joft for a ahaort time, " 1 was subgeguently zemoved
.{’TY fofhn-Tas?!Or.%abgz: ,-and J ql;.% Gregn. 8 carts-
man, to No. 75 - Pear]l stree} ‘where they were ar,
rosted. Clark was subsequently arrested and.the trio
are locked up at Police Head-quarters to give the
Police an opportunity

to obtain the evidence neces-
- sary to secure their conviction. . -
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