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SOLD INTO ADOPTION:
THE HUNAN BABY TRAFFICKING SCANDAL EXPOSES
VULNERABILITIES IN CHINESE ADOPTIONS TO THE
UNITED STATES

PATRICIA J. MEIER' & XIAOLE ZHANG®

INTRODUCTION

A.  The Story: Babies Sold Into Adoption

On Friday, November 11, 2005, at three o’clock in the after-
noon, two women carrying three babies emerged from the Heng-
yang County train station in the southern Chinese province of Hu-
nan.” The women placed the three infants in a black car parked at
the station." Chinese law enforcement officers — generally on alert
for baby traffickers in China, especially at train stations — inter-
vened.” China has a long history of, and continuing problems with,
child trafficking.” The police were probably not surprised to learn
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* Deng Fei, The Hengyang Infant Dealing Case Benevolence or vice? That question has
generated  far-reaching  controversy, =~ PHOENIX ~ WEEKLY, Apr. 11, 2006,
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" Id; see also HumanTrafficking.org, China,
http://www.humantrafficking.org/countries/china (last visited Oct. 28, 2008).

* Posting of Brian Stuy to Research-China.org, Haunting Faces on a Page,
http://research-china.blogspot.com/2006/05/haunting-faces-on-page.html (May
23, 2006, 17:26 MDT); see XIN REN, TRAFFICKING IN CHILDREN: CHINA AND ASIAN
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109th Cong. 2 (2006), available at  http://frwebgate.access.gpo.gov/cgi-
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the women were professional baby traffickers; however, they were
likely surprised to learn who planned to buy the babies.” Sitting
inside the car were top officials from a local orphanage and a local
senior citizens’ home, Wang Weihong and Zhang Heyun.’

Why would an orphanage director buy babies? The answer lies
in the large amounts of money donated to orphanages when for-
eign parents adopt children. As would later come out at trial, the
Hengyang Social Welfare Institute had been buying babies from
traffickers since 2002." Early on, orphanage officials acted as baby
brokers, selling the children to other orphanages that placed the
children for international adoption and collected $3,000 per child
in mandatory contributions from adoptive parents.” In 2004, the
Hengyang orphanage obtained permission to participate in China’s
intercountry adoption program, at which point it began placing the
trafficked children directly with Western adoptive parents and col-
lecting the donations."

Why would the head of the retirement home buy babies? The
orphanage director and the senior citizen home director — both
county officials — were working together to make money by buying
babies for adoption.” The Washington Post reported that some or-
phanage directors have used proceeds from foreign adoptions to
build for-profit homes for senior citizens."

Six identified orphanages placed hundreds, perhaps even one
thousand, trafficked babies with Western adoptive parents between
2002 and 2005." The profit potential is clear. At $3,000 per baby,
even if only one half of the estimated number of children were
adopted by foreign families, the orphanages would have collected
$1.5 million. Someone made money each time a baby changed
hands. The mother of one trafficker said her son was paid $36 for
each child he procured.” The Hengyang orphanage paid between

HumAN RIGHTS 2006 (2007),
http://www.state.gov/g/drl/rls/hrrpt/2006,/78771.htm.

" Deng, supra note 3.

* Id.

’ Id.

" Peter S. Goodman, Stealing Babies for Adoption: With U.S. Couples Eager to Adopt,
Some Infants Are Abducted and Sold in China, WASH. POST, Mar. 12, 2006, at A01,

available at http://www.washingtonpost.com/wp-
dyn/content/article/2006/03/11/AR2006031100942.html.
U Id.

** Deng, supranote 3.

* Goodman, supra note 10.

" Deng, supra note 3; see Goodman, supra note 10.
" Goodman, supra note 10.
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$400 and $558 a piece for the babies.” Hengyang officials then
sold the children to participating foreign adoption orphanages for
$1,000 each.”

The traffickers brought the children from neighboring
Guangdong Province, but it is unclear how the traffickers obtained
the children.” The lawyer of one defendant insisted all the chil-
dren were abandoned.” He claimed a woman in southwestern
Guangdong Province, who “was quite well known locally for being
warm-hearted and taking care of abandoned babies,” accepted
foundlings and arranged with traffickers to transport them to Hen-
gyang.” However, when that lawyer’s client, the director of the
Hengdong County Social Welfare Institute, was sentenced to a year
in prison, the verdict said he “was cognizant of the fact that he had
purchased babies that had been abducted.” Also, a local police
chief stated: “The suspects said that they were doing good work to
save the abducted children from death. However, we found that
they paid more to buy children when there was demand.” Accord-
ing to the Washington Post, the Guangdong-based traffickers tar-
geted the children of migrant workers because they thought police
would not take such workers’ complaints seriously.” The paper
reported that “sources familiar with the investigation said many
children were abducted.”

Chinese officials arrested 27 suspects in November of 2005.”
The Hengdong SWI director’s one-year sentence was the lightest.”
The court sent three of the traffickers to prison for 15 years and
fined them each 50,000 yuan (U.S. 51136,250).27 It sentenced another
six traffickers to between three and thirteen years.” Also, the gov-
ernment fired 23 county officials in Hengyang and prohibited in-
tercountry adoptions from Hunan Province for several months.”

" Xinhua, 23 Officials Punished for Child-Trafficking, GOV.cN, Feb. 26, 2006,
http://english.gov.cn/2006-02/26/content_211254.htm; see Goodman, supra note
10; Deng, supra note 3.

" Goodman, supra note 10.

* Id.; see Deng, supranote 3.

" Goodman, supra note 10.

* 1d.

*d.

* Xinhua, supra note 16.

* Goodman, supra note 10.

*1d.

? 1d.

* Xinhua, supra note 16.

" Id.; see Goodman, supra note 10.

* Xinhua, supra note 16.

* Goodman, supra note 10.
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Shortly after the trial, the Chinese government shut down all media
reports on the story.”

Many questions remain about the Hunan case, including who
the children were, how traffickers obtained them, where they
ended up, whether any of them were abducted, and whether birth
families are looking for them.” The prohibition on reporting
about the case means these questions likely will not be answered.
Without complete information or open discussion, it is hard to
gauge whether or not the Hunan case is an isolated incident.
Common sense says it is not. Indeed, since the Hunan trafficking
story was reported, media outlets have reported additional in-
stances of baby buying and abduction for adoption in the Chinese
intercountry program.”

In any case, the trafficking of perhaps one thousand babies
from Guangdong to Hunan over three years for intercountry adop-
tion exposes serious vulnerabilities in the process by which thou-
sands of Chinese children immigrate annually to Western Coun-
tries through adoption.” Neither the receiving countries nor
China has made significant changes to the system of intercountry

* Geoffrey York, China Shuts Down Reports About Baby Trafficking, SEATTLE POST-
INTELLIGENCER, Dec. 16, 2005,
http://seattlepi.nwsource.com/national/252260_babysmuggle16.html.

* Posting of Brian Stuy to Research-China.Org, Hunan—One Year After—Part One,
http://research-china.blogspot.com/2006/10/hunan-one-year-after-part-one.html
(Oct. 9, 2006, 10:15 MDT) [hereinafter Stuy, One Year After].

* Beth Loyd, China’s Lost Children: Of the Thousands of Children Kidnapped in China,
Many  Are  Adopted by  Foreigners, ABC  NEws, May 12, 2008,
http://abcnews.go.com/International /story?id=4774224&page=1 (reporting on
several Chinese orphanages paying for children since the Hunan case); Adoption
in China, Netwerk TV, http://www.netwerk.tv/weblog/index.phpritemid=92 (last
visited Oct. 28, 2008) (a Dutch TV news organization interviewing key players in
the Hunan case as well as other child trafficking for adoption cases in China);
Posting of Brian Stuy to Research-China.org, Do Orphanages Really Want to Find
Birth Parenis?, http://research-
china.blogspot.com/search/label/Baby%20Trafficking (June 25, 2008, 11:39
MDT); Posting of Brian Stuy to Research-China.org, Hunan in Retrospect,
http://research-china.blogspot.com/search/label/Baby%20Trafficking (April 30,
2008, 11:04 MDT) (presenting more recent reports of trafficking for adoption in
China, as well as research and data that suggest the prosecution of the Hunan
scandal traffickers was primarily face-saving and that the trafficking extended well
beyond the six named orphanages).

* Nili Luo & David M. Smolin, Intercountry Adoption and China: Emerging Questions
and Developing Chinese Perspectives, 35 CUMB. L. REv. 597, 597 (2005) (“China has . . .
emerged as the most important sending country in the world in terms of numbers
of children placed. For the last five years, China has been the top sending country
for the United States, which is the most significant recipient nation.”).
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adoption from China since the Hunan scandal.” The same incen-
tives to traffic children for intercountry adoption remain. The
Hunan case revealed, for the first time, problems that threaten the
credibility of what was considered one of the world’s most depend-
able intercountry adoption programs.” The case serves as a warn-
ing: trafficking for intercountry adoption happens in China.

B.  The Roots of the Problem

How could this happen in an intercountry adoption program
as well-respected as that of China? The answer lies in the intersec-
tion of three phenomena: the supply and demand forces that drive
the market for intercountry adoption, the long and pervasive his-
tory of child trafficking in China, and the failure of both China and
the United States to close opportunities for traffickers to profit
from intercountry adoption.

To prevent child trafficking in China’s intercountry adoption
program, policymakers in China and the United States must take
action to address all three phenomena. First, adoption reforms
must put the needs of the child and the birth families above the
demand for “adoptable” children. Second, China must continue its
nascent efforts to prevent domestic child trafficking. Third, China
and the United States must both use all the tools available to them
to protect Chinese children from being trafficked for adoption.

Laws exist to address child trafficking for intercountry adop-
tion, which suggests a problem of implementation. At the interna-
tional level, the Hague Convention on Protection of Children and
Respect of Intercountry Adoption articulates a framework for ethi-
cal intercountry adoption.” The Hague Convention puts the inter-
ests of the child first and clearly condemns child abduction, pur-
chase, or sale, but it leaves enforcement to each nation.” China
expressly criminalizes trafficking for adoption in its anti-trafficking
law.™ China prosecutes human traffickers, including those who sell

* Stuy, On Year Afier, supra note 31.

# See Luo & Smolin, supra note 33.

* Hague Convention on Protection of Children and Co-operation in Respect of
Intercountry Adoption art. 4, May 29, 1993, S. Treaty Doc. No. 105-51.

7 Id.

* See P.R.C. Adoption Laws (adopted at the 23rd meeting of the Standing Comm.
of Nat’l People’s Cong., Dec. 29, 1991, promulgated by Order No. 54 of the Presi-
dent, Dec. 29, 1991, effective April 1, 1992; amended by the Ninth Nat’l People’s
Congress, Nov. 4, 1998, effective April 1, 1999); P.R.C. Criminal Law (adopted by
the second session of the fifth Nat’l People’s Cong., July 1, 1979, amended by the
fifth session of the eighth Nat’l People’s Cong., Mar. 14, 1997).
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children for adoption.” Although China prosecutes human traf-
fickers, it does not address the forces that propel the illegal activity.
There is little indication that China changed any policies or proc-
esses in the wake of the Hunan baby trafficking case. Therefore,
the same incentives remain to traffic children for adoption.” Ex-
perience tells us that where there is incentive and opportunity to
profit from baby sales for adoption, trafficking will occur.”

American laws are similarly ineffective in preventing traffick-
ing for adoption. Until recently, the United States addressed traf-
ficking only through a provision that allows immigration officers to
deny an orphan visa when they suspect corruption.” However, the
standard of proof for denying a visa is so high that visas seldom are
denied.” Congress enacted the Intercountry Adoption Act of 2000
(IAA) to implement the Hague Convention and “to protect the
rights of, and prevent abuses against, children, birth families, and
adoptive parents.” The IAA provides additional enforcement
measures,” but it limits the liability of an adoption agency for ac-
tions of agents in the sending country.” It also recognizes as final
in the United States, any Hague Convention adoptions finalized in
another country.” These two provisions essentially put the onus on
sending countries to stop trafficking and prevent the IAA from
reaching the trafficking in China that supplies children for adop-
tion.

Separate from its adoption-oriented laws, the United States ac-
tively targets human trafficking through its Trafficking Victims Pro-
tection Act (TVPA)." However, American lawmakers limited the

% See, e. g., Radio Free Asia, Chinese Police Rescue Nine Children from Traffickers, EPOCH
TIMES, Nov. 15, 2003, http://en.epochtimes.com/news/3-11-15/14732.html;
China  executes 3 baby  traffickers, CHINA DAILY, Nov. 12, 2004,
http://www.chinadaily.com.cn/english/doc/2004-12/11/content_399387.htm;
More Than 200 Children Missing in Kunming City, EPOCH TIMES, May 14, 2004,
http://en.epochtimes.com/news/4-5-14/21423.html; Han Qing, Human Traffick-
ing an Increasing Problem in China, ErPOocH TIMES, Mar. 16, 2004,
http://en.epochtimes.com/news/4-3-16/20435.html.

" Stuy, One Year After, supra note 31.

"' See generally David M. Smolin, Child Laundering: How the Intercountry Adoption
System Legitimizes and Incentivizes the Practices of Buying, Trafficking, Kidnapping, and
Stealing Children, 52 WAYNE L. REv. 113 (2006).

*® ETHICA, CHILD TRAFFICKING: WHY CAN’T THE IMMIGRATION SERVICE PROVE IT?
S?OO?’)’ http://www.ethicanet.org/INSEvidence.pdf (citing 8 C.F.R. § 240.3).

1.

"' 492 U.S.C. § 14901 (b) (2) (2000).

© 49 U.S.C. § 14944.

© 42 U.S.C. § 14944 (b).

42 U.S.C. § 14931.

* See generally 22 U.S.C. § 7101.
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reach of the law to “severe forms of trafficking,” which is defined as
trafficking for commercial sex or forced labor.” The U.S. State
Department has expressly stated that trafficking for adoption does
not qualify for the protections afforded by the TVPA.”

To prevent baby selling for adoption, China and the United
States must enact regulations that effectively enforce international
laws, create policies that remove incentives for traffickers, and use
all of the laws available to them, including those designed to fight
human trafficking. Laws, regulations, and policies must put the
child’s interests first in fact rather than in theory, including the
child’s interest in growing up with his or her birth family. In
China, putting the interests of Chinese children first means ad-
dressing the underlying problems that lead to trafficking, aban-
donment, and intercountry adoption. These issues include birth
family poverty and vulnerability, pervasive human trafficking in
China, a lack of oversight of local social welfare institutes, and bar-
riers to domestic adoption. Protecting children may well mean
limiting the number of intercountry adoptions to control the de-
mand for a certain kind of infant. In the United States, putting the
needs of potential adoptees first means providing more oversight of
adoption agencies, holding adoption agencies responsible for their
foreign colleagues and contractors, closely monitoring the money
adoptive parents pay for services, and recognizing trafficking for
adoption as a “severe form of trafficking.”

C.  Scope of this Paper

This article focuses on intercountry adoption from China to
the United States. Although the Hunan case involved adoptions to
several Western countries, it is likely American parents adopted
most of the children involved.” China sends more children over-
seas for adoption by foreigners than any other nation,” and Ameri-
cans adopt more children internationally than parents from any
other country.” Adoptive American parents prefer China’s pro-
gram over all others.” American parents have adopted roughly

292 U.S.C. § 7101 (b) (19).

“U.S. DEPT OF STATE, TRAFFICKING IN PERSONS REPORT (2005),
http://www.state.gov/g/tip/rls/tiprpt/2005/.

" Loyd, supra note 32 (pointing out that Americans have adopted 80% of all Chi-
nese adoptees).

i See generally Luo & Smolin, supra note 33.

? Id.

* See U.S. Dep’t of State, Statistics: Immigrant Visas Issued to Orphans Coming to
U.S., http://travel.state.gov/family/adoption/stats/stats_451.html (last visited
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80% of all Chinese adoptees since China started its program in the
early 1990s.” Therefore, it is more likely than not that many chil-
dren trafficked in China for intercountry adoption now live in the
United States.

The next section sets the stage for understanding the current
state of adoption from China by providing background on China’s
intercountry adoption program, domestic adoption practices, and
child trafficking. Section II discusses the international, Chinese,
and U.S. laws that govern American adoptions from China, as well
as the U.S. Trafficking Victims Protection Act, which this paper
suggests should be employed to fight trafficking for adoption. Sec-
tion III then makes suggestions.

I. BACKGROUND

The events at the six orphanages in Hunan must be consid-
ered within the context of several other phenomena, specifically,
China’s intercountry adoption program, domestic adoption prac-
tices, and experience with child trafficking.

A.  China’s Intercountry Adoption Program

China’s program of intercountry adoption grew from the gov-
ernment’s need to care for thousands of children abandoned in
the wake of the population control measures imposed on a society
with a strong preference for sons. The government created the
China Center for Adoption Affairs (CCAA) to administer the pro-
gram. The CCAA sets requirements for participating orphanages,
prospective adoptees, and foreign adoptive parents.”

Most children in Chinese social welfare institutions are not or-
phans.” On the contrary, they have been abandoned by parents
because they are girls or because they have serious health needs
that poor families cannot address.” Healthy children in orphan-

Oct. 21, 2008) (showing that China has been the most popular country for Ameri-
can adoptions since 2000).

* Loyd, supra note 32.

* China Center for Adoption Affairs, http://www.china-
ccaa.org/zxjj/zxjj_index_en.jsp (last visited Oct. 28, 2008).

*" See generally KAY ANN JOHNSON, WANTING A DAUGHTER, NEEDING A SON (Amy
Klatzkin ed., 2004) (describing the forces that fill orphanages in China); see also
Press Release, UNICEF, Orphans,
http://www.unicef.org/media/media_45290.html (clarifying the misuse of the
term “orphan” by pointing out that only 10% of the world’s children commonly
identified as orphans have actually lost both parents).

* JOHNSON, supra note 57.



File: MeierZhang Article FINAL Created on: 10/25/2008 5:20:00 PM Last Printed: 1/138/2009 11:19:00 AM

2008] CHINESE ADOPTION 95

ages overwhelmingly are abandoned girls,” victims of the govern-
ment’s “one-child policy” that has been in effect since 1979.” The
“one-child policy” strictly limits urban families to one child.” In
some rural areas, the policy allows parents to have a second child if
their firstborn is a girl.” The policy is problematic because for
many reasons, Chinese families have traditionally favored boys.
Sons carry the family name,” and parents depend on eldest sons to
care for them in their old age.” Custom dictates that daughters, on
the other hand, move to their in-laws’ homes upon marriage to
help care for their husbands’ parents.” Once the government re-
stricted families to one child, the need to have a son took on added
importance.”

Before the one-child policy was enacted, China’s long tradition
of infant abandonment appeared to be on the wane.” However,
when the family restrictions collided with the historical preference
for a son, Chinese families again resorted to abandoning daugh-
ters.” The number of abandoned girls reached crisis proportions
in the 1980s and early 1990s, partly due to more stringent en-
forcement of the family-planning policy.” “The resulting upsurge
of abandoned children increased the burden on the cash-strapped
social welfare system in China, where facilities were quite basic; per-
child allowances for food, clothing, and medical care were mini-
mal; and caregivers’ salaries even in the year 2000 were rarely more
than 400 RMB (U.S. $50) per month.””

Estimates of the number of girls abandoned vary widely. The
government does not release official figures.” “The CCAA provides

" Id.

* See generally Luo & Smolin, supra note 33.

' Id.

* Id.

** JOHNSON, supra note 57.

* Clare Dwyer Hogg, Has Anyone Seen Our Child?, OBSERVER, Sept. 23, 2007, at 50,
available at http:/ /observer.guardian.co.uk/magazine/story/0,,2173231,00.html.

* JOHNSON, supra note 57.

* See id. at 1-6, 83-84 (discussing the historically patriarchal and patrilineal nature
of Chinese society and the “one-child” policy’s effect on normal gender ratios
among Chinese children).

" Luo & Smolin, supra note 33, at 601 (citing JOHNSON, supra note 57, at 53).

* Id. at 601 (citing LAURA A. CECERE, THE CHILDREN CAN’T WAIT, CHINA’S EMERGING
MODEL FOR INTERCOUNTRY ADOPTION 22-23 (3d ed. 2001); JOHNSON, supra note 57,
at 49, 53-62, 216-17, n.14).

% SARA K. DOROW, TRANSNATIONAL ADOPTION: A CULTURAL ECONOMY OF RACE,
GENDER, AND KINSHIP 57 (2006)

" Id.

" JOHNSON, supra note 57, at 49; see also Kent Ewing, The Mystery of China’s Lost
Girls, ASIA TIMES, Feb. 13, 2007, available at



File: MeierZhang Article FINAL Created on: 10/25/2008 5:20:00 PM Last Printed: 1/138/2009 11:19:00 AM

96 CUMBERLAND LAW REVIEW [Vol. 39:1

little reliable information on the number of orphans or orphanages
in China.”” Academic sources say “many tens of thousands, per-
haps hundreds of thousands, of children are abandoned each
year.”” A medical guide to international adoption estimated that
15 million baby girls have been abandoned since 1980." The same
source said between 1986 and 1990 in Hunan Province, more than
16,000 abandoned children entered government care; 92% were
girls, and 25% were handicapped.”

Some abandoned girls are firstborn daughters, but more often
they are second-born girls who are given up to make way for a boy.”
Usually babies are abandoned shortly after birth.” In the last sev-
eral years, in the wake of public awareness campaigns on the value
of daughters and social welfare benefits for parents of daughters,
less traditional thinking about the value of daughters, and rising
rates of domestic adoption, most observers believe the abandon-
ment of girls is decreasing.”

The combination of serious health issues and poverty also
sends many children to social welfare institutions. Although stories
of the new wealthy class in China have filled the news in the last
several years, the majority of the population continues to be very
poor.” The median annual income in rural areas of provinces such
as Hunan is 9,000-14,000 yuan ($1,250-$1,600) per household.”
Poor families sometimes abandon even healthy infants because of
crushing poverty. However, when poor parents in China give birth
to a baby with health problems, they may have little choice other

http://www.atimes.com/atimes/China/IB13Ad01.html; Calum MacLeod, Foreign
adoptions Sfrom China Jall, USA ToDAY, Nov. 20, 2007,
http://www.usatoday.com/news/world/2007-11-20-chinaadopt_N.htm.

” Ewing, supra note 71.

" JOHNSON, supra note 57, at 50.

"™ LAURIE C. MILLER, THE HANDBOOK FOR INTERNATIONAL ADOPTION MEDICINE: A
GUIDE FOR PHYSICIANS, PARENTS, AND PROVIDERS 51 (2005).

? Id.

" JOHNSON, supra note 57, at 83-86.

" Posting of Brian Stuy to Research-China.org, Trees in the Forest IIl — Age and Tim-
ing, http:/ /research-china.blogspot.com/2007_10_01_archive.html (Oct. 26, 2007,
14:04 MDT).

™ See generally Weiguo Zhang, Child Adoption in Contemporary Rural China, 27 J. FAM.
Issues 301, 332 (2006); Calum MacLeod, China Shedding Adoption Stigma, May
Tighten Rules, USA ToODAY, Nov. 20, 2007,
http://www.usatoday.com/news/world/2007-11-20-Chinainside_N.htm; Research-
China.org, http://research-china.blogspot.com/ (June 8, 2006, 05:28).

" Luo & Smolin, supra note 33, at 598 (“China is still a developing nation with a
per capita income of less than $1000.”).

* ALLAN RAE & XIAOHUI ZHANG, SMALLHOLDERS, LIVESTOCK AND HOUSEHOLD
INCOME IN RURAL CHINA 7 (2007), http://econ.massey.ac.nz/caps/WP_1_07.pdf.
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than to abandon the infant.” China has no comprehensive system
of health care insurance.” When a baby needs medical attention,
even for a condition that is relatively easily corrected in many parts
of the world, the family simply cannot obtain the needed treat-
ment.” Parents abandon the baby in the hope that the orphanage
will procure the care the child needs.” For this reason, many of the
children in the social welfare institutions are children with special
health needs.

In 1991, faced with a deluge of mostly baby girls in state-
supported social welfare institutions, China opened the doors to
foreign adoptions.” The country had previously allowed isolated
adoptions of Chinese children by foreigners. From 1981 to 1989,
foreigners and overseas Chinese citizens, including individuals in
Macau, Hong Kong, and Taiwan, adopted about 10,000 children
from China.” However, 1992 marked the beginning of a compre-
hensive program of intercountry adoption.” At first, the number of
adoptions was small and the process was unpredictable. Only about
200 babies left China via the adoption program in 1992.™

China set out to create a model program of intercountry adop-
tion, and it succeeded.” The number of adoptions grew each year
through the 1990s and early 2000s. By 2006, more than 10,000
Chinese children emigrated from China through adoption, with
most of them going to the United States.” The program offers ex-
actly what most Western adoptive parents want: relatively young,
healthy, female children whose birth parents are unlikely to reap-

* JOHNSON, supra note 57, at 208 (“Poor rural families may find they are simply
unable to take care of a seriously disabled child.”).

™ Id. at 208 (“Outside a few cities and welfare institutions, there is little govern-
ment support for families who wish to keep a disabled chilled at home or in an
institution but still part of the family.”).

* Id. at 208 (“If one is relatively poor, abandonment may be the only way to get a
child into an institution.”).

" 1d.

¥ Id. at 29-34 (discussing the passage and implementation of China’s 1991 na-
tional adoption law, which opened the possibility of foreign adoption, and its suc-
cess alleviating some of burden on China’s orphanages).

* Jiang Xinmiao, International Adoption Laws in China: A Brief Analysis,
http://china.findlaw.cn/info/hy/shewaihunyin/shewaishouyang/58722.html

(last visited Oct. 28, 2008).

" U.S. Dep’t of State, supra note 54.

* 1d.

* See generally Luo & Smolin, supra note 33, at 603 (describing China’s efforts to
establish an intercountry adopton system that serves its national interest).

" U.S. Dep’t of State, supra note 54.
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pear to complicate the adoption.” The process works predictably.™
At least until the Hunan scandal, the possibility of corruption
seemed remote both because the government maintained tight
control and because China had so many abandoned children in its
orphanages.” The number of adoptions peaked in 2005, when
Americans adopted 7,906 Chinese children.” The following year,
6,493 Chinese children became Americans through adoption.”
And in 2007, the number was 5,453.”

The dropping numbers in the last three years do not indicate a
drop in demand. To the contrary, the number of applications
from prospective American adopters has grown each year.” The
drop seems to reflect a deliberate effort by China to restrict
demand in the face of diminishing supply.” The number of
children available for adoption has decreased.” Observers attribute
the decrease to fewer instances of abandonment, possibly because
the new wealth in China allows more families to pay the “social
compensation fee” associated with having over-quota children and
increased domestic adoption within China." “As China becomes
wealthier and domestic adoptions rise, the director [of the CCAA]
maintains, stricter requirements on foreign adoptions are simply a
product of supply and demand.”""

*" See generally Kay Ann Johnson, Politics of International and Domestic Adoption in
ghina, 36 L. & SOC’YREV. 379, 388-92 (2002).

T Id.

* Luo & Smolin, supra note 33, at 605 (“China has minimized the financial cor-
ruption associated with adoption and has managed to ensure that adoption fees
and donations are generally used to the benefit of its child welfare system rather
than being siphoned for the private benefit of individuals.”); see also Stuy, One Year
Affter, supra note 31 (describing the Hunan scandal and discussing several related
magazine articles covering the incident).

" U.S. Dep’t of State, supra note 54.

7 1d.

* For Third Straight Year, Foreign Adoptions in U.S. Decline, CHL SUN-TIMES, Dec. 1,
2007, http://www.suntimes.com/lifestyles/676421,adopt120107.article.

" Guan Xiaofeng, New Criteria Spelt Out for Adoption by Foreigners, CHINA DAILY, Dec.
25, 2006, http://www.chinadaily.com.cn/china/2006-12/25/content_766420.htm;
see also Pam Belluck & Jim Yardley, China Tightens Adoption Rules for Foreigners, N.Y.
TIMES, Dec. 20, 2006, http://www.nytimes.com/2006,/12/20/us/20adopt.html.

* Ewing, supra note 71.

* Id.; MacLeod, supra note 71; see also Clifford Coonan, China Tightens Adoption
Criteria for Foreigners, IRISH TIMES, Dec. 27, 2006, at 12. See generally Posting of Brian
Stuy to Research-China.org, http://research-china.blogspot.com.

""" Coonan, supra note 99.

" Ewing, supra note 71.
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1. Intercountry Adoption Means Money for Orphanages

Social welfare institutions that participate in intercountry
adoption enjoy larger budgets, better facilities, and public recogni-
tion."” However, not all social welfare institutions qualify to send
children’s files to CCAA for intercountry adoption. Most orphan-
ages do not participate."” One researcher estimated that only 292
social welfare institutions participate.”” He based his estimate on
the number of Yahoo Newsgroups established for families that have
adopted from individual institutions and on additional social wel-
fare institutions that place “finding ads,” which constitute the first
step in placing a child for intercountry adoption."” The Chinese
government reported at the end of 2006 that there were 39,000
SWIs caring for 1.36 million elderly persons, disabled individuals,
and abandoned children." The report did not further break down
the number of institutions serving each of those populations. An-
other adoption researcher said that in several provinces she visited,
about a quarter of the social welfare institutes participated in inter-
country adoption."”” “[T]o become part of the system, they had to
meet requirements of staff-to-child ratios, hygiene, facilities and
equipment, and so forth. . . . It is difficult for orphanages to meet
these externally imposed standards, since the state funds allocated
to them are so limited.”"

Government subsidies to orphaned and abandoned children
are meager."” “In many places, social security funds only have sym-
bolic meaning. The largest [subsidies cover] less than a quarter of
ordinary children’s living costs. The amount in many regions is
even less than one tenth,” said Professor Shang Xiaoyuan."’ Shang,
along with the Ministry of Civil Affairs and Save the Children, stud-
ied China’s orphaned and abandoned children in 2005."" Shang
visited many orphanages. “Surprising poverty is always the first im-

102

Johnson, supra note 91, at 388; see also DOROW, supra note 69, at 73.

DOROW, supra note 69, at 73.

" Posting of Brian Stuy to Research-China.org, The Hague Agreement and China’s
International Adoption Program, http://research-
china.blogspot.com/2006/06/hague-agreement-and-chinas.html (June 8, 2006,
5:28 MDT) [hereinafter Stuy, Hague Agreement].

105 ]d

" CHINA STATISTICS PRESS, CHINA CIVIL AFFAIRS STATISTICAL YEARBOOK (2006),
available at http:/ /www.stats.gov.cn/tjsj/ndsj/2006/indexee.htm.

""DoRrow, supra note 69, at 73.

108 Id

" Li Xiaohua, 200,000 Children Need More Suppori, CHINA.ORG.CN, Oct. 24, 2005,
http://www.china.org.cn/english/2005/Oct/146340.htm.

110 Id

111 Id
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pression,” he said. “This phenomenon is especially obvious in the
countryside.”""

Government subsidies per child vary from one region to an-
other. The 2005 report cited “urban subsistence allowances” of
3,000-4,000 yuan (approximately U.S. $375-$500) per year for each
orphaned or abandoned child in the cities of Beijing, Tianjin, and
Shanghai.'” The rate dropped to about 1,000 yuan (U.S. $125) per
year in the provinces of Henan, Gansu, and Ningxia. Government
support dropped further in the provinces of Guangxi, Guizhou,
and Hunan, where payments were less than 600 yuan (U.S. $75)
per year. As low as the urban subsidies are, a second system for
rural areas provides even less support. In ten provinces under this
system, the “rural poverty support” cited in the report was 300-500
yuan (U.S. $37.50-$62.50) per child annually. Seven provinces
made payments of 200-300 yuan (U.S. $25-$37.50) per child per
year. Two provinces supplied less than 200 yuan (U.S. $25), and
one province, Qinghai, paid just 110 yuan (U.S. $13.75) to support
a child for one year.

Participating in intercountry adoption means more money for
a social welfare institution. Those that participate retain most of
the mandatory U.S. $3,000-$5,000 donation from foreign parents
who adopt a child."" Parents pay the fee to the provincial officials,
not to the CCAA, usually in cash.'” In the Hengyang area, the or-
phanages paid the Hunan Province Civil Affairs Office 5% of the
fee, or U.S. $150, and kept the rest."

Orphanages that participate also receive financial benefits in
less direct ways. Adoptive families often take a continuing interest
in the social welfare institution."” Many send regular donations of
goods. Others organize and participate in fund-raising drives for
the orphanages or travel to China to work in orphanages.'"” The
families want to express their appreciation for the care their chil-
dren received, to support the children “left behind,” and to main-

112 ]d

113 Id

""Dorow, supra note 69, at 73; see also, Dep’t of State, Intercountry Adoption,
China (2006), http://travel.state.gov/family/adoption/country/country_365.html
(listing figures on contribution amounts).

" DoroOwW, supra note 69, at 76.

Deng, supra note 3.

See, e.g., Love without Boundaries, www.lovewithoutboundaries.org (last visited
Oct. 28, 2008); Angel Covers, www.angelcovers.org (last visited Oct. 28, 2008) (two
examples of charitable organizations that were started by parents who adopted
children from China and that provide benefits to Chinese orphanages).

""" See, e.g., Half the Sky Foundation, www.halfthesky.org (last visited Oct. 28, 2008)
(a group that sponsors many programs in China’s orphanages).

116
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tain a connection to the orphanage that cared for their children.
Whatever the goals, the bottom line is continuing benefits to the
orphanages.

Participating orphanages are supposed to use donations to
improve facilities and care.” Many update or build new facilities,
hire more staff, provide better nutrition, and expand programs for
children soon after they start to place children for intercountry
adoption.”™ Orphanages that regularly place children for adoption
through the intercountry program often are recognized as provid-
ing better care for children than those new to the system.”™ “Or-
phanages can become ‘distinguished’ for international adoption
through a kind of historical overdetermination of material and
symbolic resources. They gain reputations as having the best con-
ditions and therefore the ‘best children.””"

Misuse of the funds is common, however. “While there is only
limited direct evidence of corruption, a number of adoption practi-
tioners expressed concerns that, as one facilitator put it, ‘some
money is stopped in the middle’ by local civil affairs officials. . . .
[S]ome people are getting cell phones and nice cars.””™ A West-
ern aid worker told the Washington Post that “[p]erhaps 5 to 10 per-
cent of what's given by central, provincial and local governments
actually benefits the kids.”"*" The newspaper further reported that
“[a] former worker at an orphanage in central China said she rou-
tinely witnessed local staff members carting off goods donated by
aid groups — medical equipment, blankets, formula.”* Indeed, the
first signs that something was amiss in the Hunan trafficking case
were outward displays of wealth by those employed by the Hengy-
ang Country Social Welfare Institute.” “Staffers began erecting
new houses. The director navigated the area’s muddy roads in a
chauffeured sedan,” the Washington Post reported.”’

Continued foreign revenue for the social welfare institutes, of
course, relies on continued participation in intercountry adoption.
But, a steady supply of healthy, young children appropriate for

119

PRC Adoption Law (adopted at the 23rd meeting of the Standing Comm. of
Nat’l People's Cong., Dec. 29, 1991, promulgated by Order No. 54 of the presi-
dent, Dec. 29, 1991, effective April 1, 1992), Article 17.

** Johnson, supra note 91, at 388.

' Dorow, supra note 69, at 74.

122 Id

" 1d. at 95.

*' Goodman, supra note 10.

125 ]d

126 Id
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adoption can be difficult to sustain. “[I]n some cases, small rural
orphanages are indirectly articulated into the system by sending
their healthy infants to larger urban facilities that are ‘running low’
on children — namely, healthy infants — for international adop-
tion.”™ There is evidence children were moved from one institu-
tion to another in Hunan to keep a steady stream of files going to
the CCAA in Beijing.” In other cases, healthy infants are procured
in different ways. The Hunan Province orphanages started procur-
ing infants by paying small sums to the people who brought them
the children."™ “At the beginning it was only 200 yuan [U.S. $25]
given in a traditional red envelop,” according to a Hengyang
county insider.” Later, the orphanages paid “intermediaries” for
children.”™ They also provided incentives for employees to acquire
babies.” The Hengyang County Welfare Center rewarded employ-
ees who brought in three children a year.” Only then could the
employees be said “to have completed their work duties for the year
and [be] able to receive an extension of their salary and also a bo-
nus at the year’s end.”"”

2. How a Child Becomes an Adoptee

The intercountry adoption process affects each participant dif-
ferently. For an abandoned Chinese child, generally, the Chinese
process works as follows. An individual finds a child in a public
place, most commonly at the gates of orphanages, hospitals, and
government offices.”™ The finding person takes the child to a po-
lice station and the police take the child to the social welfare insti-
tute.”” The social welfare institute decides whether to make the
child “paper ready” for intercountry adoption. When the number
of abandoned infants was high, the orphanages did not necessarily
make all of the children available for intercountry adoption.”™ The
director of Hongqi Orphanage said that “the CCAA had certain

yaoqiu (requirements): children as healthy and young as possi-

" DoORrOW, supra note 69, at 74.
" Deng, supra note 3.

" Id.

P rd.

¥ Id.

" Id.

" rd.

"’ Deng, supranote 3.

" Stuy, supra note 77.

Y Id.

" Dorow, supra note 69, at 74.
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ble.”"™ More recently, reports indicate that the vast majority of all
healthy children are submitted to CCAA for intercountry adop-
tion."

If the orphanage decides to submit a child’s file to the CCAA
for intercountry adoption, the first step is to publish a “finding ad”
in a local newspaper.”' The ad describes the child and the finding
location."™  After 60 days, officials declare the child officially aban-
doned and available for international adoption.”™ One researcher
considers the term “finding ad” a misnomer."" “The ads are not
published to locate birth parents, but rather are legal notices trans-
ferring legal custody of the child from her birth family to the state,
allowing for her adoption.”™” It is worth noting that finding ads are
not published for children adopted domestically in China until the
adoption is final."™ If the true intent of the finding ad was to locate
birth parents, it would be published first, regardless of the type of
adoption.

This process of turning foundlings into adoptees is easy to cor-
rupt. Orphanages that have illicitly obtained children simply se-
cure fraudulent documents for babies by telling police the baby was
found."” This is what the orphanages did in Hunan."® One par-
ticipant told Phoenix Weekly: “We would just randomly choose some
place to say that we had picked up the abandoned infant from, and
then we would say that we had been informed about the infant
from the public hotline. The police and the notary office didn't
find anything unusual.”"®

3. Paperwork Marks Adoptive Family’s Process

The U.S. adoptive parents’ road to adoption starts with an ap-
plication to a CCAA-approved adoption agency.”™ Once approved,
the parents pursue state permission to adopt.”' States require a

139

Id.
" Brian Stuy, who has regular contact with Chinese orphanage directors, said they
tell him “all but the most unadoptable children are submitted.” E-mail from

Brian Stuy to authors (May 4, 2008) (on file with authors).
"' Stuy, Hague Agreement, supra note 104.
142 Id
143 Id
144 ]d.
145 ]d
146 Id
""Deng, supra note 3.
148
Id.
149 ]Z
""Dep’t of State, supra note 114.
"I,
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successful “home study” with a licensed social worker.” The par-
ents also seek U.S. federal government permission to adopt inter-
nationally, which comes from the Bureau of Citizenship and Immi-
gration Services in the Department of Homeland Security.” When
all the American permissions are in hand, parents send their com-
pleted “dossier” to the CCAA in Beijing.”" The CCAA matches pro-
spective parents with children and sends the child’s “referral” pho-
tograph and approximately a page containing basic information to
the prospective parents.” Parents have the option of turning down
the referral, but if they do, CCAA provides no assurance that an-
other referral will follow.”™ Currently, wait times run more than
two years from the time prospective parents submit a dossier to re-
ferral."”

Each step of the process involves fees. Total costs vary widely
depending on agency fees and travel expenses. Most agencies
quote cost estimates of $15,000-$20,000 for an adoption from
China.”™ The largest fee in China is the orphanage contribution,
sometimes called a “child-rearing fee,” of $3,000-$5,000."”

B.  Domestic Adoption is Common but not Formalized

Contrary to popular thought, domestic adoption is common in
China."” “[I]t is argued that Chinese attitudes and culture make it
harder for abandoned Chinese children to find loving adoptive
homes in China than in the United States. . . .”"" However, “his-
torical and anthropological literature on the Chinese family indi-
cates that adoption has been integral to the construction of kinship
in China for a very long time.”"” Kay Johnson, a noted researcher
of China, undertook a study in the late 1990s that confirmed the
continued popularity of adoption. “What we learned from infor-
mation gathered from nearly 800 adoptive families between 1996
and 1999 was that adoption, viewed as a permanent and complete
transfer of children into the adoptive family, was common in many

152

Families with Children from China (FCC), Frequently Asked Questions about
Adoption from China, http://www.fwcc.org/FAQ.htm (last visited Oct. 28, 2008).
""Dep’t of State, supra note 114.

"I,

1.

156 Id

“"FCC, supra note 152.

1.

" Dep’t of State, supra note 114.

Johnson, supra note 91, at 382.

" Id. at 381.

" Id. at 383.
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rural areas, that it involved girls far more than boys, and that only a
minority involved relatives or close friends.”'”

Assessing the extent of domestic adoption is difficult for two
reasons: parents almost never adopt children through formal
channels, and few researchers study domestic adoption in modern
China.”" The studies that have been published show that a substan-
tial portion of domestic adoptions are informal."” “Nearly 50% of
the adoptions took place through intermediaries, 26% from kin,
and 23% adopted children who were abandoned directly or with
the assistance of their friends, kin, or neighbors. Less than 1% of
children were adopted from the State orphanages.”” Most adop-
tions involve parents adopting children from strangers.” “Many
adoptive families indicated that they would like to adopt children
from strangers. Adopting the children of strangers, often through
intermediaries, could help protect adoptive ties from birth parents
and ensure the adopted children not return to their birth fami-
lies.”"™

In the mid-1980s, the government started regulating adoption
as a component of its population control policies. “Official inter-
vention . . . was mainly for preventing reproductive couples from
using fake adoption as a strategy to escape from family planning
penalties.”” Chinese officials imposed limits on adoption to pre-
vent couples who violated the one-child policy from claiming a
birth child was an adopted foundling.” The limitations came in
the same law that allowed intercountry adoption. “The 1991 na-
tional adoption law, heralded as paving the way for international
adoption, simultaneously codified a highly restrictive adoption pol-
icy that limited the adoption of foundlings to childless parents over
the age of 35.”""

Even as the state struggled to care for the wave of girls in its
orphanages in the late 1980s and early 1990s, it enforced a policy
that precluded families who wanted to raise them. “[L]ittle effort
was made on a systemwide basis to find adoptive families within
China for the increasing number of orphanage foundlings.”” In-

" Id. at 382.

164 Id

165 ]d

" Weiguo, supra note 78, at 318-19.
Johnson, supra note 91, at 382.
" Weiguo, supra note 78, at 318.

"% Id. at 327.

170 ]d

171]ohnson, supra note 91, at 389.
" Id. at 387.
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stead the government focused on building its intercountry pro-
gram. In so doing, the government also created a funding stream
for the social welfare institutions that depended on intercountry
adoption.”™

The adoption law was revised in 1999 to lower the age of par-
ents to 30 and allow families with children to adopt healthy aban-
doned infants, but the final regulations required adopting parents
to adopt from social welfare institutions.” By then, the patterns
were set. Chinese families interested in adoption were accustomed
to using informal networks to procure infants.” For their part,
orphanages were reluctant to place children domestically for two
reasons. One, they depended on the income from intercountry
adoptions to take care of the children who would never be
adopted.”™ Two, there was a clear, systematic process for adopting
children internationally, but no such program for domestic adop-
tions."”’

Still, throughout the 1980s and 1990s, domestic adoption grew
dramatically.™ The Ministry of Civil Affairs of China reported
2,900 registered adoptions in 1992 and more than 55,000 in 2001."
However, these numbers probably accounted for only a small pro-
portion of all domestic adoptions in China because many adoptions
were informal and not officially registered.™ The demand for
healthy infants to adopt continues to grow in China.” “Research-
ers in China say local data and anecdotal evidence show what
sketchy national statistics don’t: that record numbers of Chinese
are adopting.”™ Adoptive parents continue to use informal net-
works to locate children and turn now to Internet postings as well
as asking friends to “put out word” that they seek a child to adopt."™

Many potential adoptive parents in China want the same type
of children foreign parents want: healthy infant girls.™ This desire
puts them in direct competition with the social welfare institutions

" Id. at 387-88.

" Id. at 390.

" Weiguo, supra note 78, at $32; see also Calum MacLeod, Chinese Shedding Adoption
stigma, May Tighten Rules, USA TobpAy, Nov. 20, 2007, at 13A, available at
http://www.usatoday.com/news/world/2007-11-20-Chinainside_N.htm.

" Stuy, Hague Agreement, supra note 104.

Johnson, supra note 91, at 388-89.

Weiguo, supra note 78, at 308.
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180 Id

" MacLeod, supra note 71.

182 ]d

183 Id
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supplying babies for intercountry adoption. Those social welfare
institutions not only have no incentive to supply children for do-
mestic adoption, but they stand to lose their very livelihood if they
do. “[G]iven the realities of managing an orphanage, any consci-
entious director would likely do what he or she can to obtain as
many financial resources as possible to improve the quality of care
in his or her institution.”™ Therefore, orphanages often put up
significant barriers to requests for domestic adoptions.™ In a sur-
vey of 259 orphanages participating in intercountry adoption, 88%
said they had no healthy infants under two years of age available for
domestic adoption even as most of them continued to submit
healthy children for intercountry adoption."™

C. Child Trafficking Is Firmly Entrenched in China

Apart from adoption, human trafficking is rampant in China."™

Traffickers abduct and sell adults and children for forced labor and
prostitution.™  Additionally, organized crime networks trade in
children for adoption, domestic service, and to serve as future wives
for sons.™ This section briefly describes human trafficking in
China, looks more specifically at the country’s ongoing problem of
child trafficking, discusses the attitudes that enable traffickers to
continue their activities, and describes grassroots organizations of
parents looking for missing children.

1. Trafficking Pervades China

China is a traditional source, transit, and destination country
for human trafficking.”" Chinese women and children are traf-
ficked for commercial sex and forced labor to Malaysia, Thailand,
the United Kingdom, the United States, Australia, Europe, and
other countries.”™ Trafficked victims also move through China to
Thailand and Malaysia for commercial sexual exploitation, forced

185

Stuy, Hague Agreement, supra note 104.
186

Id.
187 Id
" DEP’T OF STATE, supra note 50.
189 Id
""DEP’T OF STATE, supra note 6 (maintaining that “[k]idnapping and the buying
and selling of children for adoption continued, particularly in poor rural areas” —
the fact was listed under the heading “Human Trafficking,” even though the State
Department does not officially recognize trafficking of children for adoption to be
human trafficking).
“'U.S. DEP’T OF STATE, TRAFFICKING IN PERSONS REPORT 91 (2008), available at
http://www.state.gov/documents/organization/105501.pdf.
192

Id. at 91.
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marriage, and forced labor.” Victims are brought into China for
forced labor, sexual exploitation, marriage, and adoption."”

The majority of human trafficking in China is internal."” Es-
timates of the number of people trafficked vary widely. The U.S.
State Department estimates a minimum of 10,000 to 20,000 victims
are trafficked within China each year."” China has a significant
amount of domestic trafficking of children for sexual and labor
exploitation."”” China’s Ministry of Public Security reports police
uncovered cases involving a total of 2,500 children and women traf-
ficking victims in 2006."" Other estimates put the number as high
as 70,000 children trafficked per year."

The most prominent anti-trafficking non-governmental or-
ganization in China, the All-China Women’s Federation, reports
that rapid economic development along China’s east coast has
prompted massive internal migration of unemployed laborers in
rural areas.”” This mass movement creates opportunities for traf-
fickers.”" Women and girls often migrate at younger ages and with
less education than men, which makes them particularly vulnerable
to traffickers; international organizations report that 90% of inter-
nal trafficking victims are women and children.”” Traffickers take
victims primarily from Anhui, Henan, Hunan, Sichuan, Yunnan,
and Guizhou Provinces to prosperous provinces along the east
coast.”™ The United Nations Inter-Agency Project on Human Traf-
ficking argues that poor rural residents in remote areas lack the
legal knowledge and sophistication to protect themselves from vic-
timization.™

*1d. at 92.
194 Id
195 Id
" HumanTrafficking.Org, China,
http://www.humantrafficking.org/countries/china (last visited Oct. 28, 2008).
T Kate Wedgwood, He Ye, & Sun Tiezheng, Child Trafficking: Protecting Children in a
Society on  the Move, CHINA DEVELOPMENT BRIEF, Apr. 23, 2007,
1hgttp: //www.chinadevelopmentbrief.com/node/1062.
" Id.
" Loyd, supra note 32.
HumanTrafficking.Org, China,
fullttp://www.humantrafﬁcking.org/countries/china (last visited Oct. 28, 2008).
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*" United Nations, U.N. Inter-Agency Project on Human Trafficking in the Greater
Mekong Sub-region (UNIAP), http://www.no-

trafficking.org/content/Country_Pages_China/overview_china.htm (last visited
Oct. 28, 2008).
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Traffickers sell baby boys to families unable to have a son and
sell girls to couples who have a son but want to add a girl."” Chi-
nese culture’s traditional preference for boys bolsters the traffick-
ing business.”” Some families with more than one girl want to give
away daughters so they can have a chance to give birth to a boy,
and families without boys want to adopt one. Some parents who
have trouble conceiving believe that adopting a daughter will “lead
in” a pregnancy that produces a son.*” Families who adopt domes-
tically often seek to achieve a harmonious balance in the family:
one boy and one girl is considered ideal.” “While the felt need for
at least one son remains prevalent, most people report that their
ideal family includes a daughter as well and that the ideal family is
a small one, with one boy and one girl.”"

2. Traffickers Shift Efforts to Girls

Between the demand for healthy girls to supply intercountry
adoption and the demand for healthy girls for domestic adoption,
female infants have become a hot commodity among traffickers.
“In the past, most babies rescued from traffickers had been boys,
but in some areas this year more than 80% have been girls,” China
Daily reported in 2005."" In one case in Xinxiang, police rescued
33 babies, 29 of which were girls.”' Officials issued notices urging
parents to claim their babies.”* They were inundated with calls, but
none of the callers were birth parents.”” “They were all keen to
adopt the baby girls. . . . Girls have never been so popular.”™"

To meet that demand, child traffickers often target migrant
workers’ children for purchase or abduction.”” These rural work-
ers come to cities to earn money. “China had 113.9 million mi-

205

Combating Human Trafficking in China: Domestic and International Efforts: Hearing
Before the Congressional-Executive Comm’n on China, 109th Cong. 17-22 (2006) (state-
ment of Wenchi Yu Perkins, Director, Anti-Trafficking and Human Rights Pro-
gram, Vital Voices), available at  http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_house_hearings&docid=f:26671.wais [hereinafter
CECC].
206 Id
207]ohnson, supra note 91, at 385.
208 ]d
209 ]d
* HumanTrafficking.org, Chinese Baby Traffickers Shift Focus to Girls,
Elttp://www.humantrafﬁcking.org/updates/35 (last visited Oct. 28, 2008).

Id.
212 ]d
213 ]d
214 Id
*Loyd, supranote 32.
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grant workers from rural areas in 2003, who accounted for 23.2 per
cent of the total rural laborers, according to a survey carried out by
China’s State Statistical Bureau.”" These workers do not have
much time to look after their children, often leaving them mini-
mally unattended.”” Migrant workers also do not have many con-
nections in the cities in which they work or resources available to
search for missing children. Government officials and police find it
easy to ignore the rights of these migrant workers, as well as the
rights of the workers’ children. For all these reasons, traffickers
often target children of migrant workers.

3. Grassroots Organizations Help Parents Search for Missing
Children

Without the help of police, parents are left to search on their
own. While rarely discussed outside of China, parents and volun-
teers have created many grassroots organizations to find abducted
children. Gu Er Net (Orphan Net) is one of them.”” Bao Bei Hui Jia
(“Babies Come Back Home”) is another example.219 These websites
were created by non-profit organizations to provide families a place
to post information about lost children. Parents hope people
might recognize missing children and report the sightings to offi-
cials who can rescue them.™

Recently, a group of 400 fathers looking for missing children
uncovered a large human trafficking situation at a brick kiln in
Shanxi.” The case involved hundreds of children and adults
forced to work long hours in grueling conditions without pay at
brick factories.”™ The well-organized, smoothly run operation
shocked the nation.” Many victims were rescued, but according to
the fathers, local governments showed little desire to assist parents
in sifting through the kilns to find their children. China Daily re-
ported that a letter asking for help and “signed by 400 fathers

*® China Had 113.9 Million Migrant Workers in 2003, CHINA DAILEY, May 15, 2004,
http://www.chinadaily.com.cn/english/doc/2004-05/15/content_330991.htm.
*"Radio Free Asia, Chinese Police Rescue Nine Children from Traffickers, EPOCH TIMES,
Nov. 15, 2003, http://en.epochtimes.com/news/3-11-15/14732.html.

*® Orphan Net, http://www.guer.org (last visited Oct. 28, 2008).

Baby Home, http://www.baobeihuijia.com (last visited Oct. 28, 2008).

Baby Home, About, http://www.baobeihuijia.com/about.asp (last visited Oct.
28, 2008).

*'Zhu Zhe, More than 460 rescued Jfrom brick kiln slavery, CHINA DAILY, June 16, 2007,
http://www.chinadaily.com.cn/china/2007-06/15/content_894802.htm.

219

220

2007, http://www.washingtonpost.com/wp-
dyn/content/article/2007/06,/21/AR2007062100487. html.
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whose children went missing” was virtually ignored by local offi-
cials.” Tt is certainly possible that China’s size and multitude of
provincial and municipal governments could hinder the central
government’s ability to monitor daily happenings across the coun-
try. Itis also possible that the slave trade has aided local economies
in China’s poorest rural areas, providing incentive for local gov-
ernments to look the other way.

4. Government Programs Fight Trafficking

The Chinese government’s anti-trafficking work falls under the
jurisdiction of the Ministry of Public Security.” Recently, the gov-
ernment implemented several programs to address trafficking. In
2005, the Bureau of Public Security of Dongxing Prefecture,
Guangxi Province established a shelter for victims: the Transitional
Center for Rescued Foreign Women and Children.” The govern-
ment also is working with UNICEF on a National Plan of Action to
fight human trafficking.”’

China has enacted extensive laws that criminalize human traf-
ficking. Recently, the government shifted from solely prosecuting
trafficking to implementing programs designed to prevent it.”
However, China’s prevention work is limited to certain provinces
rather than being comprehensive, which has resulted in some af-
fected regions not yet receiving crucial preventative education and
thus arguably has left the cycle of trafficking to continue un-
checked.™

5. Attitudes Show Tolerance for Buying Children for Adoption

People in China condemn stealing and selling children, al-
though they generally show more sympathy to buying and selling
abandoned or unwanted children for adoption. Perhaps the Chi-
nese think the buyer is helping birth families who cannot support
their children, and such adopted children are likely to benefit from
more attention, better education, and improved opportunities in
an adoptive family. Furthermore, legal restrictions on buying and

*'Melanie McGanney, The Brick Kiln Scandal: An In-Depth Look at China’s Slave
Trade, SMALL SWORDS MAGAZINE,
http://smallswordsmagazine.com/articles/life /brickkiln.html (last visited Oct. 28,
2008).

** CECC, supra note 205.

226 ]d

*"DEP’T OF STATE, supra note 6.

** CECGC, supra note 205.

229 Id
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selling children for adoption might simply be ignored at the local
level: rural families, including village cadres, do not know the spe-
cific regulations. Even if local officials know adoption law, they
may turn a blind eye to numerous informal adoptions and consider
buying a child for adoption to be a personal matter that has noth-
ing to do with the state. Sometimes neighbors even try to protect
the buyers when police attempt to rescue such children.””

II. THE LAWS

With the ease that an infant can become a legal “orphan” and
the substantial amount of money involved, intercountry adoption
creates opportunities and incentives for traffickers. Set against a
backdrop of pervasive child trafficking by established rings of
criminals in China and a seemingly insatiable Western demand for
healthy infants to adopt, it is easy to understand how the Hunan
case developed. The next obvious questions are: what laws should
have prevented the situation, and why didn’t they? A bevy of inter-
national, Chinese, and American laws exist to regulate inter-
country adoption and to prevent and punish human traffickers.
This section examines the international and national laws that are
designed to prevent child trafficking for intercountry adoption.

A. International Law

International law addresses intercountry adoption from a hu-
man rights perspective, primarily through the 1989 United Nations
Convention on the Rights of the Child (CRC) and the Hague Con-
vention on Protection of Children and Co-operation in Respect of
Intercountry Adoption (the Hague Convention).” The CRC relies
on the “best interests of the child” standard:™ “Parties that recog-
nize and/or permit the system of adoption shall ensure that the
best interests of the child shall be the paramount consideration
and they shall . . . [t]ake all appropriate measures to ensure that, in
intercountry adoption, the placement does not result in improper
financial gain for those involved . . ..”™" The CRC considers inter-
country adoption appropriate only when “the child cannot be

230

Weiguo, supra note 78.

! See generally Nicole Bartner Graff, Intercountry Adoption and the Convention on the
Rights of the Child: Can the Free Market in Children Be Controlled?, 27 SYRACUSE J. INT’L
L. & Com. 405 (2000).

**David M. Smolin, The Two Faces of Intercountry Adoption: The Significance of the
Indian Adoption Scandals, 35 SETON HALL L. REV. 403, 409 (2005).

* Convention on Rights of the Child, G.A. Res. 44/25, at 167, UN. GAOR, 44th
Sess., U.N. Doc. A/44/49 (1989), art. 21(d).
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placed in a foster or an adoptive family or cannot in any suitable
manner be cared for in the child’s country of origin.”"

The Hague Convention reinforces the CRC.”” The Hague
Convention places the best interests of the child above all other
considerations in intercountry adoption.” It also echoes the CRC’s
preference for in-country over intercountry adoption.”” Addition-
ally, “[t]he Hague Convention shares with the CRC a concern for
child trafficking and attempts to specifically ensure that adoption is
not used as a means of child trafficking.”"

Hague Convention measures are binding only between coun-
tries that both have entered into the agreement.” China ratified
the Hague Convention on September 16, 2005 The United
States ratified it on December 12, 2007, and agreed to be bound by
it as of April 1, 2008.”"" The Hague Convention requires each ratify-
ing state to establish a Central Authority to oversee intercountry
adoptions.”™ The Central Authority’s responsibilities include coop-
erating with other countries’ Central Authorities and taking “all
appropriate measures to prevent improper financial or other gain
in connection with an adoption.”  China’s Central Authority is
the Ministry of Civil Affairs, which delegates authority to the China
Center of Adoption Affairs to perform certain Hague Convention
articles.” The United States’ Central Authority is the State De-
partment.*”

234

Smolin, supra note 232, at 407-08 (citing Convention on Rights of the Child,
supra note 233).

** Graff, supra note 231, at 420.

* Elisabeth J. Ryan, For the Best Interests of the Children: Why the Hague Convention on
Intercountry Adoption Needs to Go Farther, As Evidenced by Implementation in Romania
and the United States, 29 B.C. INT'L & CoMmP. L. REv. 353, 363 (2006); see also Hague
Convention, supra note 36, preamble.

*”Smolin, supra note 232, at 408.

U Id. at 417.

= Hague Convention, supra note 36, art. 46.

Hague Conference on Private International Law, Status table: Hague Conven-
tion of 29 May 1993 on Protection of Children and Co-operation in Respect of
Intercountry Adoption,
http://www.hcch.net/index_en.phpract=conventions.status&cid=69 (last visited
Oct. 28, 2008) [hereinafter Status Table].

241 Id

** Hague Convention, supra note 36, art. 6(1).

243 ]d

' Hague Conference on Private International Law, Authorities: Convention of 29
May 1993 on Protection of Children and Co-operation in respect of Intercountry
Adoption,  http://www.hcch.net/index_en.php?act=authorities.details&aid=678
(last visited Oct. 28, 2008).

** Intercountry Adoption Act of 2000, 42 U.S.C. § 14901-45 (2000).
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The CRC and the Hague Convention each lack enforcement
mechanisms, however. Like many broadly adopted human rights
treaties, the CRC and the Hague Convention function primarily as
expressions of international ideals and standards rather than effec-
tive enforcement mechanisms.”® Each country must enact its own
rules and regulations to enforce the standards set forth in the trea-
ties. In other words, individual sending and receiving nations must
find the political will to effectively implement and enforce the CRC
and the Hague Convention.

B.  Chinese Law Criminalizes Trafficking for Adoption

China’s Adoption Law clearly precludes trafficking for adop-
tion: “[i]t is strictly forbidden to buy or sell a child or to do so un-
der the cloak of adoption.”’ Chapter V provides notice that such
activity could lead to criminal charges: “[w]hoever abducts and
trafficks in a child under the cloak of adoption shall be investigated
for criminal responsibility in accordance with law.”™" The Adop-
tion Law lays out many restrictions for adoption, but only one more
includes a reference to possible corruption in the process: “[i]f the
adopter pays the rearing fee to the social welfare institution, such
fee can only be used for the improvement of the welfare institu-
tion’s facilities and cannot be diverted for other purposes.”"

The same article warns that abandoning or selling a baby may
lead to criminal sanctions, although these provisions do not state
that the sale or abandonment be in connection with an adoption.
“Whoever sells his or her own child shall be imposed a fine with his
or her illegal proceeds confiscated by the public security organ; if
the circumstances constitute a crime, the offender shall be investi-
gated for criminal responsibility in accordance with law.” On
infant abandonment, the law states, “[w]hoever abandons an infant
shall be imposed upon a fine by the public security organ; if the

246

Smolin, supra note 232, at 407.

P.R.C. Adoption Laws, supra note 38, art. 20; see also Families With Children
from China, http://www.fwcc.org/China_adoption_law_98.htm (last visited Oct.
28, 2008) (providing English translation of P.R.C. Adoption Laws). “The English
translation has not been examined and approved by the legislative body and can-
not be used as basis for law enforcement and public prosecution. Therefore it is
for your reference only.” Families with Children from China,
http://fwcc.org/China_adoption_law_98.htm (last visited Oct. 3, 2008). We use it
here with some confidence because noted China adoption scholar Kay Ann John-
son also cites it. See JOHNSON, supra note 57, at 248 n.17.

**P R.C. Adoption Laws, supra note 38, art. 31.

P.R.C. Adoption Laws, supra note 38, art. 17.

P.R.C. Adoption Laws, supra note 38, art. 31.

247

249

250



File: MeierZhang Article FINAL Created on: 10/25/2008 5:20:00 PM Last Printed: 1/138/2009 11:19:00 AM

2008] CHINESE ADOPTION 115

circumstances constitute a crime, the offender shall be investigated
for criminal responsibility in accordance with law.”" However, the
law provides no direction on the punishment of traffickers.

The government depends on the Criminal Law to prosecute
traffickers.”™ Anyone who trafficks a woman or child faces a base
sentence of five to ten years in prison.” The law defines abducting
and trafficking a woman or child as “abducting, kidnapping, buy-
ing, trafficking in, fetching, sending, or transferring a woman or
child, for the purpose of selling the victim.”" Aggravating circum-
stances earn traffickers harsher punishments, including kidnapping
for extortion, which earns ten years to life. A kidnapper who
causes the victim’s death may be sentenced to death.””

Chinese law treats buyers less harshly than sellers. Those who
buy trafficked children face sentences of “not more than three
years.”™ Those who buy a victim, depriving the victim of personal
freedom or committing criminal acts as well, are subject to in-
creased punishment.”” Buying and selling a child also qualifies for
harsher treatment.”™  However, the law allows the court to not
punish a buyer if the victim is not hurt. “Whoever buys an ab-
ducted . . . child but does not . . . maltreat the child nor obstruct
his or her rescue may be exempted from being investigated for
criminal responsibility.”*”

The director of the Hengdong County Social Welfare Institute
argued that this provision absolved him of criminal liability in the
Hunan case.”™ According to the director’s attorney, “the center
provided staff with the sole duty of caring for these infants as well
as doctors, the children had high-quality powdered milk to drink,
and in the event of illness they could receive timely treatment, thus,
he argued, there was emphatically no maltreatment of the
infants.”™" Although he was still convicted and sentenced to prison
time, this measure of the Criminal Law may explain why the court
sentenced him to a relatively light one-year term, as opposed to the

1.

#2P R.C. Criminal Law, supra note 38.

P.R.C. Criminal Law, supra note 38, art. 240.
1.

#P.R.C. Criminal Law, supra note 38, art. 239.
**P R.C. Criminal Law, supra note 38, art. 241.
T Id.

*1d.

259 ]d

*Deng, supra note 3.

261 Id
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15-year-sentences handed down to several of the other traffickers in
the case.™

C. American Law Focuses on Adoption Regulation

263

The United States signed the Hague Convention in 1994.
Congress enacted the Intercountry Adoption Act of 2000 (IAA) to
implement the treaty in 2000." One of the IAA’s three stated pur-
poses is “to protect the rights of, and prevent abuses against, chil-
dren, birth families, and adoptive parents involved in adoptions (or
prospective adoptions) subject to the Convention, and to ensure
that such adoptions are in the children’s best interests.”™ In 2007,
Congress finally enacted rules and regulations to implement the
Hague Convention, clearing the way for ratification on December
12, 2007.* The Hague Convention became fully effective for the
United States on April 1, 2008.*”

For years, individuals interested in intercountry adoption re-
form predicted the Hague Convention would be the vehicle for
achieving needed changes.”™ However, now that the United States
has enacted regulations, advocates for ethical adoption practices
express disappointment:™”

[T]he regulations fail to address the vast majority of the most

problematic features of current inter-country adoption practice.

In several critical areas of child and family protection, the regu-

lations may actually worsen current conditions. On the whole,

the regulations are a bitter disappointment for those who had

hoped that their release would signal meaningful and effective

regulation.270

Although the regulations prohibit payments or inducements
for adoption, they also create a broad exception to that prohibi-
tion. The language disallowing payments is clear:

Neither the applicant/petitioner, nor any individual or entity

acting on behalf of the applicant/petitioner may, directly or in-

directly, pay, give, offer to pay, or offer to give to any individual

262 Id
** Status Table, supra note 240.
*'42 U.S.C. §§ 14901-14945.
* 42 U.S.C. § 14901 (b) (2).
" Status Table, supra note 240.
267 Id
** Graff, supra note 231.
ETHICA, COMMENTS ON THE FINAL REGULATIONS IMPLEMENTING THE HAGUE
ADOPTION CONVENTION (2006),
E}Uttp: //www.ethicanet.org/HagueRegComments.pdf.
" Id.

269
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or entity or request, receive, or accept from any individual or
entity, any money (in any amount) or anything of value
(whether the value is great or small), directly or indirectly, to
induce or influence any decision concerning: (1) The place-
ment of a child for adoption; (2) The consent of a parent, a le-
gal custodian, individual, or agency to the adoption of a child;
(3) The relinquishment of a child to a competent authority, or
to an agency or person as defined in 22 CFR 96.2, for the pur-
pose of adoption; or (4) The performance by the child's parent
or parents of any act that makes the child a Convention
21d0ptee.27l

117

Then, the exception to the prohibition allows payments for a long
list of categories of expenses, as well as for any other cost “reasona-
bly necessary.” The permissible services are:

(1) The services of an adoption service provider in connection
with an adoption; (2) Expenses incurred in locating a child for
adoption; (3) Medical, hospital, nursing, pharmaceutical, travel,
or other similar expenses incurred by a mother or her child in
connection with the birth or any illness of the child; (4) Coun-
seling services for a parent or a child for a reasonable time be-
fore and after the child’s placement for adoption; (5) Expenses,
in an amount commensurate with the living standards in the
country of the child’s habitual residence, for the care of the
birth mother while pregnant and immediately following the
birth of the child; (6) Expenses incurred in obtaining the home
study; (7) Expenses incurred in obtaining the reports on the
child as described in 8 CFR [§] 204.313(d) (3) and (4); (8) Le-
gal services, court costs, and travel or other administrative ex-
penses connected with an adoption, including any legal services
performed for a parent who consents to the adoption of a child
or relinquishes the child to an agency; and (9) Any other ser-
vice the payment for which the officer finds, on the basis of the
facts of the case, was reasonably necessalry.272

Especially disconcerting are the exceptions for (1) “[e]xpenses in-
curred in locating a child for adoption,” which could be inter-
preted to justify the kinds of fees the Hunan orphanages paid to
the traffickers; and (2) the catch-all exception for “any other ser-

vice.

99273

International adoption offers child locators an unparalled op-
portunity to earn what amounts to commissions . . . . The po-
tential to earn large incomes from international adoption activi-
ties in turn greatly increases the risk that in-country facilitators

'8 C.F.R. § 204.304(a) (2007).
728 C.F.R. § 204.304(b).

" Id.
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will have significant incentives to solicit large numbers of chil-
dren (who may or may not be orphans) for international adop-

. 274
tion.

The catch-all exception is even broader, essentially providing a
“loophole within a loophole” that allows any payment deemed “rea-
sonably necessary.””

The TAA also loosens the definition for qualification as an
adoptee.” In Hague Convention adoptions, a child who is not an
orphan immigrates as the “immediate relative of a U.S. citizen” if
two conditions are met: (1) the child’s birth parents have irrevoca-
bly released the child for adoption, and (2) the parents are not
able to provide for the child. ¥ In a non-Hague Convention adop-
tion, a child still needs to meet the requirements of the Immigra-
tion and Nationality Act’s definition of an orphan that previously
governed all intercountry adoptions.” In non-Hague Convention
adoptions, birth parents do not have the option of relinquishing
the child for intercountry adoption unless there is only one surviv-
ing parent and that parent is not able to provide for the child’s ba-
sic needs. By weakening the standard, the United States is relying
on sending nations to ensure relinquishments are legitimate;
“[u]nfortunately, the premise that foreign-sending nations who
join the Hague Convention will have reliable procedures regarding
relinquishments seems overly optimistic.””

The statute that applies to non-Hague Convention adoptions
provides more protection against illicit activities through its nar-
rower definition of an orphan. An eligible child is one “who is an
orphan because of the death or disappearance of, abandonment or
desertion by, or separation or loss from, both parents, or for whom
the sole or surviving parent is incapable of providing the proper
care and has in writing irrevocably released the child for emigra-
tion and adoption.”™ Corresponding regulations further define
“abandonment by both parents” to mean:

[T]hat the parents have willfully forsaken all parental rights, ob-

ligations, and claims to the child, as well as all control over and

possession of the child, without intending to transfer, or with-

out transferring, these rights to any specific person(s). Aban-

donment must include not only the intention to surrender all

274

ETHICA, supra note 269.

275 Id

® Smolin, supra note 232, at 425.
78 U.S.C. § 1101 (b) (1) (F) (i).
"8 U.S.C. §1101.

 Smolin, supra note 232.

8 U.S.C. §1101(b) (1) (F) ().
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parental rights, obligations, and claims to the child, and control
over and possession of the child, but also the actual act of sur-
rendering such rights, obligations, claims, control, and posses-
. 281

sion.

The regulations continue with provisions aimed at precluding
arrangements that come perilously close to buying children, in-
cluding dealings directly between birth parents and adoptive par-
ents or between birth parents and unauthorized third parties:

A relinquishment or release by the parents to the prospective

adoptive parents or for a specific adoption does not constitute

abandonment. Similarly, the relinquishment or release of the
child by the parents to a third party for custodial care in antici-
pation of, or preparation for, adoption does not constitute
abandonment unless the third party (such as a governmental
agency, a court of competent jurisdiction, an adoption agency,
or an orphanage) is authorized under the child welfare laws of
the foreign-sending country to act in such a capacity.”
The law clearly declares that buying children is not allowed:

An orphan petition must be denied under this section if the

prospective adoptive parents or adoptive parent(s), or a person

or entity working on their behalf, have given or will give money

or other consideration either directly or indirectly to the child’s

parent(s), agent(s), other individual(s), or entity as payment for

the child or as an inducement to release the child. Nothing in

this paragraph shall be regarded as precluding reasonable pay-

ment for necessary activities such as administrative, court, legal,

translation, and/or medical services related to the adoption
proceedings.283

“The law seems straightforward: If the adoptive parent, or
someone working on the adoptive parent’s behalf, gives money or
other consideration to the child’s parents, except for the payment
of the necessary reasonable expenses outlined in the regulation,
then the petition must be denied on the grounds of child buy-
ing.”™ In contrast to the regulations implementing the Hague
Convention, the “necessary reasonable” expenses are limited to
payments related to the adoption. “Nothing in this paragraph shall
be regarded as precluding reasonable payment for necessary activi-
ties such as administrative, court, legal, translation, and/or medical
services related to the adoption proceedings.””

*18 C.F.R. § 204.3(b).
*Id.

8 C.F.R. §204.3(1).
*'ETHICA, supranote 42, at 1.

*8 C.F.R. § 204.3 (2007).
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This narrower exception would seem to appropriately limit the
exchange of money to prevent trafficking. However, immigration
officers face an almost impossible job when they seek to enforce
this measure and deny an orphan visa.™ The standard of proof
requires that U.S. immigration officers prove suspected trafficking
in adoption through either an admission of guilt or direct evi-
dence.™

Short of a confession, it is hard to fathom what kind of direct

evidence [they] could possibly unearth to support the charge of

child buying. Indeed, under this interpretation of the law, it
would seem that anyone could traffic in children with impunity
provided that they a) hired a “runner” or other non-employee

to deliver the cash or contact the birth mothers; and b) the

birth mother states that she intended to place the child irre-

spective of the payment she received. This statement is one that

a mother can easily be coached to make.*™

To date, U.S. policymakers have depended on immigration law
and adoption law to prevent trafficking in intercountry adoption,
and those laws have not done the job. The applicable laws clearly
forbid buying, selling, or stealing children to profit from adoption
but also provide loopholes that allow child trafficking in adoption
to persist. Given the ineffectiveness of immigration law and the
disappointing implementation of Hague Convention regulations,
trafficking for adoption to the United States seems destined to con-
tinue. However, there may be another viable approach. With one
small change to a definition, the United States would be able to
attack the problem of trafficking in intercountry adoption by going
after the trafficking, rather than regulating the adoption.

D. U.S. Anti-Trafficking Law Does Not Cover Illicit Adoption

The United States leads the fight against human trafficking
worldwide.™  The Trafficking Victims Protection Act of 2000
(TVPA), along with its subsequent reauthorizations, takes a three-
pronged approach.™ The TVPA combats trafficking through pre-
vention, protections for victims, and prosecution.291 Prevention

286

ETHICA, supra note 42, at 4.

287 ]d

288 Id

*™ See generally Angela D. Giampolo, The Trafficking Victims Protection Reauthorization
Act of 2005: The Latest Weapon in the Fight Against Human Trafficking, 16 TEMP. POL.
& Cmv. Rt1s. L. REV. 195 (2006) (a critique of the Trafficking Victims Protection
Reauthorization Act of 2005).

#0992 U.S.C. § 7101.

291 Id
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measures include funding for a wide variety of programs, including
“international initiatives to enhance economic opportunity for po-
tential victims of trafficking as a method to deter trafficking,” pub-
lic awareness campaigns, border interdiction measures, and consul-
tation with non-governmental organizations.”” Additionally, the
TVPA requires the U.S. State Department to monitor human traf-
ficking in other countries and publish a Trafficking in Persons
(TIP) Report each year.™ The report ranks countries in a tier sys-
tem.” The report provides for sanctions against countries that do
not meet minimum standards for the elimination of trafficking and
do not make significant efforts to come into compliance with those
standards.”” The victim protection measures, found in the TVPA,
include a provision that allows victims to sue traffickers for civil
damages.™

The prosecution provisions hinge on the statute’s definition of
“severe forms of trafficking,” which is defined as:

(A) sex trafficking in which a commercial sex act is induced by

force, fraud, or coercion, or in which the person induced to

perform such act has not attained 18 years of age; or (B) the re-

cruitment, harboring, transportation, provision, or obtaining of

a person for labor or services, through the use of force, fraud,

or coercion for the purpose of subjection to involuntary servi-

tude, peonage, debt bondage, or slavery.297

Under that definition, the purpose for which a person is trafficked
determines whether the trafficking is criminal under the TVPA. If
the person is forced to work or to participate in the commercial sex
industry, the trafficking is criminal.”™® If a child is bought, sold, or
stolen for adoption, the trafficking is not considered criminal.™
This means that abducting or buying a baby from desperately poor
parents and selling it to an orphanage for intercountry adoption,
exactly the case in Hunan, is not considered trafficking.

The State Department reinforced the distinction between “il-
legal adoption and baby selling” and human trafficking in the 2005
Trafficking in Persons Report:

Unless adoption occurs for the purpose of commercial sexual

exploitation or forced labor, adoption does not fall under the

*299 U.S.C. § 7104.

199 U.S.C. § 7107.

294 Id

295 ]d

2”f 22 U.S.C. § 7108.

#7199 U.S.C. § 7102(8).

298 Id

* DEP’T OF STATE, supra note 50.
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scope of the Trafficking Victims Protection Act. . . . The pur-
poses of baby selling and human trafficking are not necessarily
the same. Some individuals assume that baby selling for adop-
tion is a form of human trafficking because trafficking and baby
selling both involve making a profit by selling another person.
However, illegally selling a child for adoption would not consti-
tute trafficking where the child itself is not to be exploited. Baby
selling generally results in a situation that is nonexploitative
with respect to the child. Trafficking, on the other hand, im-
plies exploitation of the victims. If an adopted child is sub-
jected to coerced labor or sexual exploitation, then it consti-
tutes a case of human trafficking.””

According to the TVPA, selling a person is trafficking only if the
sale is made for an exploitive purpose: “Trafficking . . . implies ex-
ploitation of the victims.”™ Stealing or buying and selling a baby
for adoption to another country does not meet the statute’s
threshold definition of exploitive: “Baby selling generally results in
a situation that is nonexploitative with respect to the child.”™"
Such an assertion strains credibility. The American Heritage Diction-
ary defines “to exploit” as “to make use of selfishly or unethically.”*”
Certainly any practice that harvests newborn infants “like the cash
crop they have become” is exploitive.™

III. RECOMMENDATIONS

The TVPA definition of severe forms of trafficking insinuates
that the ends justify the means, or in this case that the ends crimi-
nalize the means.”” A child who is stolen from her parents and
forced to work in a factory is trafficked. But a child who is stolen
from her parents and sold to an orphanage to be sent to another
country is not."” In both cases the offensive action is the same: traf-
fickers stole a child. In the first case, the government can prose-
cute the traffickers under TVPA."" 1In the second case, the gov-

300 Id

301 Id

302 Id

*"THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 463 (4th ed.
2000).

" See Graff, supra note 231. See generally David M. Smolin, Child Laundering as Ex-
ploitation: Applying Anti-Trafficking Norms to Intercountry Adoption Under the Coming
Hague Regime, 32 VT. L. REv. 1 (2007) (extensively exploring the concept that traf-
ficking for adoption is exploitation).

™" See DEP’T OF STATE, supra note 50.

" See id.

7 See id.
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ernment cannot.”™ Such a policy seems to serve no purpose, al-
though it may encourage child traffickers to focus their business on
supplying orphanages rather than factories. The distinction drawn
in the TVPA minimizes the harm done to children and families by
corruption in adoption. Excluding this type of trafficking from the
reach of the anti-trafficking statute allows it to continue by shield-
ing the traffickers from prosecution and by insinuating that child
trafficking for adoption is less offensive than other human traffick-
ing. Excluding child trafficking for adoption from the reach of
general anti-trafficking measures hobbles the law without any ap-
parent benefit.

A, Anti-Trafficking Measures Should Apply to Baby Buying in Adoption

The United States should expand the scope of the TVPA to
employ it against the traffickers who profit from selling children for
adoption because using the TVPA to protect children is consistent
with the intent of the CRC, the Hague Convention, and the United
States’ own statutes relevant to intercountry adoption.”™ The CRC
directs officials to “[t]ake all appropriate measures to ensure that,
in intercountry adoption, the placement does not result in im-
proper financial gain for those involved in it.”"" The Hague Con-
vention requires the U.S. Central Authority, i.e., the State Depart-
ment, to take “all appropriate measures to prevent improper finan-
cial or other gain in connection to an adoption.”™" The TVPA pro-
tections are an appropriate measure to help ensure intercountry
adoption does not result in improper financial gain.

The State Department-produced TIP Report evaluates foreign
countries’ anti-trafficking efforts.” Countries are ranked on a tier
system, with sanctions available against countries that do not make
significant efforts to combat human trafficking.”” If TVPA were
extended to trafficking for adoption, the State Department could
use trafficking for adoption as an additional evaluative criterion.
Countries that do not make significant progress in fighting traffick-
ing for adoption could be subject to sanctions. The threat of a
poor tier placement and sanctions might motivate foreign govern-

 See id.

" See 22 U.S.C. § 7101; Convention on Rights of the Child, supra note 233; Hague
Convention, supra note 36.

*” Convention on Rights of the Child, supra note 233.

Hague Convention, supra note 36.

™ See 22 U.S.C. § 7107.

"% See DEP’T OF STATE, supra note 50.
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ments to enforce measures against improper financial gain in
adoptions.

The IAA’s stated intent is “to protect the rights of, and prevent
abuses against, children, birth families, and adoptive parents . . .
and to ensure that such adoptions are in the children’s best inter-
ests.”"" Two of the TVPA’s three prongs are in line with the IAA’s
purpose. The TVPA aims to prevent human trafficking and to pro-
tect victims.”"” The victims of trafficking for adoption include the
children, the birth parents, and the adoptive parents. If the defini-
tion of “severe forms of trafficking”'® was expanded, the TVPA
could be used to protect these victims of trafficking.

The third prong of the TVPA, prosecution, would fill an iden-
tified need in adoption law: the need for criminal sanctions for
baby selling. One criticism of the Hague Convention is that it fails
to mandate that each country criminalize child trafficking for
adoption or punish such traffickers.”” “The most detrimental fail-
ure of the Hague Convention is the fact that it does not provide for
specific enumerated punishments for participation in the black
market.”™ The TVPA criminalizes human trafficking.” Although
its jurisdictional reach might not extend to foreign country baby
brokers, the prosecutorial measures of the TVPA could be em-
ployed to hold U.S. adoption facilitators responsible for their over-
seas contractors. Even that much reach might provide deterrent
value. “If the international community is aware of the punishments
that may be imposed for baby selling, those who profit from this
practice may be much less likely to participate in the black mar-
ket.”™

By removing the distinction between child trafficking for
adoption and human trafficking for forced labor or paid commer-
cial sex, Congress would strengthen overall U.S. efforts to combat
human trafficking. Currently, the TVPA creates different “levels”
of human trafficking.” It identifies severe forms, which are subject

142 U.S.C. § 14901 (b) (2).

* See 22 U.S.C. § 7101.

99 U.S.C. § 7102(14).

*"Kathleen L. Manley, Birth Parents: The Forgotten Members of the International Adop-
tion Triad, 35 CAp. U. L. REV. 627, 657 (2006) (citing Jonathan G. Stein, A Call To
End Baby Selling: Why the Hague Convention on Intercountry Adoption Should Be Modified
To Include the Consent Provisions of the Uniform Adoption Act, 24 T. JEFFERSON L. REV.
39, 45 (2001)).

" Id. at 661.

9 See 22 U.S.C. § 7101.

* Manley, supra note 317 (citing Stein, supra note 317).

199 U.S.C. §§ 7102(13)-(14).
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to prosecution and leaves unaddressed everything else.” The im-
plication is that some kinds of trafficking are not worth prosecut-
ing. Without prosecution, there is no deterrence. The effect of no
deterrence may be to actually encourage the “less severe” types of
human trafficking.

The trafficking rings that profit from selling individuals might
traffic more children for adoption specifically because the conse-
quences of being caught are less severe. Traffickers often operate
within organized criminal networks.™ Like legitimate businessper-
sons, criminals likely make cost-benefit analysis decisions. If traf-
ficking infants for adoption is less risky than trafficking adults for
prostitution, child trafficking for adoption is more attractive. Con-
versely, expanding the TVPA to include trafficking for adoption
sends a clear message that all human trafficking is severe and for-
bidden.

The TVPA offers an additional advantage over other options
for fighting trafficking for adoption. Remedies for victims of traf-
ficking in intercountry adoption are sorely missing from existing
intercountry adoption laws. The TVPA creates an opportunity for
victims to sue for civil damages.” Again, civil remedies may be out
of reach when the trafficker is perhaps an unidentified individual
in another country, but affiliations between U.S. adoption agencies
and their foreign contractors may make it possible for victims to
recover from U.S. adoption agencies.”™ Such actions, if successful,
could provide additional motivation for U.S. adoption providers to
operate ethically and to ensure their agents do the same.

Finally, this change would be relatively easy to implement.
The U.S. State Department is a key player in both intercountry
adoption and American efforts to fight human trafficking.” The
United States named the State Department its Central Authority for
purposes of the Hague Convention.™ The State Department also
regulates immigration, including the process by which foreign
children gain visas to come to the United States. Additionally, the
State Department administers the TVPA monitoring and evaluates

399

= See 22 U.S.C. § 7101-02.

) See DEPT OF STATE, supra note 50; U.S. Dep’t of State, 2006 Country Reports,
http://www.state.gov/g/drl/rls/hrrpt/2006/ (last visited Oct. 28, 2008); see also
Radio Free Asia, supra note 39 (indicating that Chinese prosecutions of baby traf-
ficking usually involve criminal organizations).

199 U.S.C. § 7108(a) (2).

* See generally Hague Convention, supra note 36.

7 See id.
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foreign states’ efforts to fight trafficking in persons each year.™

Because the State Department is so involved in both adoption and
trafficking, it should be relatively easy for the state department to
incorporate trafficking for intercountry adoption into the criteria
used to evaluate countries for the purpose of its annual TIP Report.

B. Additional Recommendations for China

Trafficking for adoption is a complex issue. Successful preven-
tion will require more than laws saying it is not allowed. It is, at its
core, a human trafficking issue and needs to be addressed with all
the seriousness of trafficking for other purposes.

Human trafficking, like drug trafficking, must be fought on

three fronts: Supply, demand, distribution. You have to address

all three at one time instead of just one or the other. Preventive

campaigns without the interdiction, without the high penalties

that make it high risk, will not work. Likewise, it is important to

address the demand side: the customers who purchase traf-

ficked humans. . . . [T]he best possible result, the end goal, is

for countries to address their own trafficking problems, to have

a national plan of action, to have their own preventive programs

and their own law enforcement efforts.”

1. Recommendations for China

China’s recent move to limit intercountry adoptions by re-
stricting the demand is a step in the right direction. Also, the
country’s initiatives to address trafficking in general should con-
tinue and should be expanded to address trafficking for adoption.

Additionally, China could consider the following:

a. Changing its law to make buying children a serious offense

Currently, “while it is illegal to abandon, steal or sell a child, it
is not necessarily illegal to buy one.” Child buyers who do not
harm the children or obstruct rescue operations may not face
charges at all.” Criminalizing child buying may provide a disin-
centive to child trafficking in general. It also would provide an ad-

* See DEP'T OF STATE, supra note 50.

*Interview by David Denton & Caroline Vasquez with Laura J. Lederer, Senior
Adpvisor on Trafficking, Office for Global Affairs, in New Haven, Conn. (Mar. 1,
2004).

0 Claire Dwyer Hogg, Has Anyone Seen Our Child?, OBSERVER, Sept. 23, 2007, at 50,
available at
glttp://www.guardian.co.uk/theobserver/2007/sep/23/features.magazine77.

.
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ditional measure under which to prosecute orphanage officials who
engage specifically in trafficking for adoption.

b. Creating mechanisms to more closely monitor local-level social
welfare institutes

China has developed a well-regulated national system of inter-
country adoption.”™ Local level operations, however, remain
largely independent.”™ The government needs a process that al-
lows better monitoring of children coming into orphanages, as well
as the money contributed to them. Transparency and accountabil-
ity must drive operations at all levels.

c. Better funding for social welfare institutions

Intercountry adoption proceeds currently fund the operations
of participating orphanages. These institutions have come to de-
pend on intercountry adoption, which prompts them to discourage
domestic adoption and procure as many babies as possible for for-
eign adoption.” The government must revamp the subsidy system
that supports social welfare institutions to minimize the depend-
ence on intercountry adoption as a revenue stream.

d. Encouraging private adoption

China is supposed to prioritize domestic adoption over adop-
tion by foreigners.” There is robust demand for children to adopt
domestically.” However, only 1% of domestic adoptions involve
children in the social welfare institutions. China needs to revise its
adoption law to actually encourage domestic adoption. It needs to
regulate how orphanages respond to domestic requests to adopt
children, and how they charge fees for those adoptions. Basically,
the country needs to create a system of domestic adoption that is
just as efficient and robust as the intercountry program.

332

See Luo & Smolin, supra note 33, at 602-03.

See, e.g., DOROW, supra note 69, at 74, 289.

' See Stuy, Hague Agreement, supra note 104.

** See Posting of Deng Fei to Research-China.org, Self-reflection Within the Chi-
nese System of Adoption, http://research-china.blogspot.com/2006,/10/hunan-
one-year-later-iii-reactions.html (Oct. 17, 2006, 7:04 MDT)

0 See Stuy, Hague Agreement, supra note 104.
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e. Creating a penalty-free mechanism for parents to relinquish
children

Current Chinese law criminalizes abandonment of a child.””

To avoid criminal sanctions, parents who decide not to raise a child
abandon it anonymously.”™ This involves immediate safety risks to
the children, of course, but the practice also creates an easy entry
for child traffickers. If China decriminalized child relinquishment,
it might be able to better regulate the source of children. Addi-
tionally, a system of relinquishment would serve the goals of trans-
parency and accountability in intercountry adoption. Records
could be created. Voluntary statements of relinquishment could
exist. The circumstances of giving up the baby could be recorded,
which would protect the rights of all parties involved: birth parents,
child, and adoptive parents. Of course, such a system brings its
own issues; voluntary relinquishments can be corrupted, too.

2.  Recommendations for the United States

Current measures aimed at regulating adoptions to the United
States do little to prevent trafficked children from being adopted.
Policymakers should revise regulations to close loopholes that allow
corruption in intercountry adoption. Payments for services need
particular scrutiny. The U.S. anti-trafficking legislation provides
potent tools to fight human trafficking,”™ but does not reach the
practice of buying and selling children for adoption. Lawmakers
should consider revising the statute to extend its reach. Addition-
ally, the United States should consider the following:

a. More strictly regulating U.S. adoption agencies

Adoption agencies are subject to little or no regulation.™ Re-
cently, under the Hague Convention, the U.S. government has re-
quired them to be accredited.” This is a step in the right direc-
tion. The next step might be holding adoption agencies account-
able for foreign colleagues and contractors. Currently, agencies
have little responsibility for the actions of their foreign associates.
To carry the market analogy of adoption forward, consumers ex-

337

Hogg, supra note 330.

Carrie Howard, Searching for Birth Families,
http://www.adoptivefamilies.com/articles.php?raid=1562 (last visited Oct. 5, 2008).
99 U.S.C. § 7101.

" ETHICA, ADOPTION REGULATION AND CONSUMER PROTECTION 2,
http://www.ethicanet.org/AdoptionRegulation.pdf (last visited Oct. 28, 2008).

! Hague Convention, supra note 36.
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pect U.S. companies to ensure goods imported from another coun-
try meet minimum standards. Adoption agencies should similarly
be expected to ensure they are working with reputable colleagues
who put the interests of children, rather than profits, first.

b. Encouraging documented histories of adoptees

As opposed to domestic U.S. adoptions, the children adopted
from other countries often come with little or no pre-adoption his-
tory.”™ As the largest receiving country,”™ the United States is in a
position to encourage sending countries to document the children
available for adoption. More detailed histories are a step toward
transparency that protects all parties involved.

CONCLUSION

The Hunan baby trafficking case uncovered vulnerabilities in
China’s system of intercountry adoption that have not yet been ad-
dressed. The supply of children has decreased, even as the de-
mand has risen,” and traffickers are taking advantage of that dy-
namic. The process by which children become available for adop-
tion presents an opportunity for child traffickers. The amount of
money that adoptive parents contribute to an orphanage when they
adopt provides a huge incentive for orphanage officials to buy ba-
bies from traffickers. That incentive is exacerbated by the de facto
revenue source that intercountry adoption has become for Chinese
social welfare institutions. The Chinese system of intercountry
adoption created barriers to domestic adoption, despite a large
demand within China for children to adopt. The barriers to offi-
cially sanctioned domestic adoption further drive child trafficking
as criminal rings take advantage of the opportunity to provide chil-
dren to Chinese parents who want to adopt them. Besides encour-
aging trafficking, when China places children with foreign parents
rather than with Chinese families, China violates the Hague Con-
vention on Intercountry Adoption.

The Hunan case also highlighted continuing problems in
American regulation of adoption. Despite laws that clearly prohibit
buying and selling children for adoption, regulations that imple-
ment those laws leave gaping holes that continue to allow brokered

2 See Michele Carlson, Home in Homelessness,

http://www.michelecarlson.com/writing/Carlson_Home_in_Homlessness.pdf
(last visited Oct. 28, 2008).

" Dep’t of State, supra note 114.

See Stuy, Hague Agreement, supra note 104.
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children to be placed with American families. The U.S. demand
for adoptable children drives this process. As long as demand is
strong and regulations do not effectively preclude trafficking for
adoption, baby buying for adoption will continue. Policymakers
need to put the interests of children first in fact, as well as in the-
ory. To do so, they should close regulatory loopholes and recog-
nize that buying and selling babies for adoption is human traffick-
ing. By calling baby buying what it is — human trafficking — the
United States can bring the powerful measures of the TVPA to bear
against the crime of trafficking for adoption.



