Intermediate People’s Court of Hengyang Municipality, Hunan Province
Criminal judgement
HZFXYZZD (2006) No.28

Original public prosecution organ: People’s court of Qidong County, Hunan Province.

Appellant (defendant in the first trial): Wu Guande, nicknamed “Lao Wu”; male, born in Wuchuan City, Guangdong Province on May 23rd 1962; nationality: Han; education background: junior high school; occupation: peasant; residence address: Xiaoshan Village, Changqi Town of Wuchuan Municipality, Guangdong Province; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.21st 2005. Now he is detained at custody of Qidong County. 

Appellant (defendant in the first trial): Duan Meilin, female, born on August 3rd 1973 in Changning, Hunan Province; nationality: Han; education background: elementary school; occupation: peasant; residence address: Shangma Group, Zhangtang Village, Banqiao Town of Changning Municipality, Hunan Province; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.21st 2005. Now she is detained at custody of Qidong County.

Attorney: Zhou Lechang and Zhou Tiexiong, lawyers from Hunan Putian Lawyers Office. 

Appellant (defendant in the first trial): Wu Daichao, female, born on Nov. 27th, 1973 in Dazu County, Chongqing Municipality; nationality: Han; education background: elementary school; occupation: peasant; residenceaddress: No.5 Group, Wanfu Village of Dazu County, Chongqing Municipality; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.20th 2005. Now she is detained at custody of Qidong County.

Appellant (defendant in the first trial): Duan Zilin, female, born on May 3st 1976 in Changning Municipality of Hunan Province; nationality Han; education background:: elementary school; occupation: peasant; residence address: Shangma Group, Zhangtang Village, Banqiao Town of Changning Municipality, Hunan Province; detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.20th 2005. Now she is detained at custody of Qidong County.

Appellant (defendant in the first trial): Wu Daiqun, female, born on August 6th, 1978 in Dazu County, Chongqing Municipality; nationality: Han; education background: elementary school; occupation: peasant; residence address: No.5 Group, Wanfu Village of Dazu County, Chongqing Municipality; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.20th 2005. Now she is detained at custody of Qidong County.

Appellant (defendant in the first trial): Duan Danneng (or Duan Yuelin), male, born on September 29th 1971 in Changning Municipality, Hunan Province; nationality: Han; education background: elementary school; occupation: unemployed; residence address: No.52, Xiangyang Village, Chengbei Residents’ Committee, Xuanyang Town, Changning Municipality, Hunan Province; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.21st 2005. Now he is detained at custody of Qidong County.

Appellant (defendant in the first trial): Zhang Aichun, female, born on February 11th 1972 in Changning Municipality of Hunan Province; nationality: Han; education background: junior high school; occupation: peasant; residence address: No.13 of No.4 Group, Saixia Village, Santang Town, Changning Municipality, Hunan Province; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.21st 2005. Now she is detained at custody of Qidong County. 

Appellant (defendant in the first trial): Chen Ming, male, born on September 10th 1967 in Hengdong County, Hunan Province; nationality: Han; education background: junior college; former head of Children’s Welfare Home of Hengdong County; residence address: No.29-1-101 of Dongzheng Street, Chengguan Town, Hengdong County, Hunan Province; who detained by the public security authority of Qidong County on Nov.21st 2005 as a suspect involved in abducting children and bailed out on Dec.19th 2005. On January 27th 2006, he was arrested by the public security authority of Qidong County as a suspect involved in abducting children. Now he is detained at custody of Qidong County.

Attorney: Yuan Boshun, lawyer from Changsha Sub-office, Beijing Deheng Lawyers Office.

Defendant in the first trial: Liang Guihong (name reported by herself), or Liang Jihong, nicknamed “Liang Yi”, born on Nov.24th 1950 in Wuchuan Municipality of Guangdong; nationality: Han; illiterate and unemployed; residence address reported by herself: No.14, Jiefang (N) Road, Wuchuan Municipality, Guangdong; who detained by the public security authority of Qidong County on Nov.19th 2005 as a suspect involved in abducting children and arrested on Dec.21st 2005. Now she is detained at custody of Qidong County.

Attorney: Gu Chengyuan and He Xuqiu, lawyers from Changsha Sub-office, Beijing Deheng Lawyers Office.

Defendant in the first trial: Liu Zhidong, male, born on Nov. 16th 1950 in Guangzhou Municipality of Guangdong Province; nationality: Han; education background: elementary school; unemployed; residence address: No.412 of Huanshi (E) Road, Guangzhou, Guangdong Province; now living at the planned birth service station of Meilu Town, Wuchuan Municipality, Guangdong Province; who detained by the public security authority of Qidong County on Nov.25th 2005 as a suspect involved in abducting children and arrested on Dec.21st 2005. Now he is detained at custody of Qidong County.

According to the prosecution by the People’s Procuratorate of Qidong County, Hunan Province, the Intermediate People’s Court of Qidong County, Hunan Province first accused Liang Guihong, Wu Guande, Duan Meilin, Wu Daichao, Duan Zilin, Wu Daiqun, Duan Yueneng, Zhang Chunai and Liu Zhidong for the crime of abducting children and accused Chen Ming for the crime of buying abducted children in the first trial and made the following judgement on February 24th 2006. **

They found that adopted infants could be sold for money, so they extensively adopted infants and then sold these infants to earn money. Li Yanv, wife of Wu Guande, specifically sent abandoned infants to Liang Guihong. After learning that Liang Guihong adopted and sold infants for money, Wu Guande also adopted infants and then sold them to Duan Meilin, et al and earned money. Duan Meilin、Duan Yueneng, Duan Zilin, Wu Daichao and Wu Daiqun bought 85 infants from Liang Guihong, Wu Guande and Liu Zhidong in over 30 times. These infants were then taken to Hengyang. 22 of them were sold to the Children’s Welfare Home of Hengnan County in 5 times, each infant sold at a price between RMB3,200 Yuan and RMB4,300 Yuan, totaling RMB78,600 Yuan; 18 were sold to the Children’s Welfare Home of Hengdong County in 6 times, totaling RMB76,700; 11 were sold to the Children’s Welfare Home of Hengyang County in 4 times, totaling RMB33,800; 7 were sold to the Children’s Welfare Home of Changning Municipality in 3 times, totaling RMB17,300 Yuan; 15 were sold to the Children’s Welfare Home of Qidong County in 5 times, totaling RMB 58,800 Yuan; 12 were sold to the Children’s Welfare Home of Hengshan County in 6 times, totaling RMB51,000 Yuan. Liang Guihong sold 44 infants alone in 17 times and sold 15 infants together with Wu Guande in 3 times; Wu Guande sold 8 infants alone in 4 times and sold 15 infants together with  Liang Guihong in 3 times; Duan Meilin sold 19 infants alone in 9 times and sold 19 infants together with Wu Daiqun, Duan Zilin and Zhang Chunai in 7 times; Wu Daichao sold 19 infants alone in 5 times and 21 infants together with Wu Daiqun and Duan Yueneng in 7 times; Duan Zilin sold 7 infants alone in 2 times and 11 infants together with Duan Meilin in 4 times; Wu Daiqun, together with Wu Daichao, Duan Yueneng and Duan Meilin, sold 25 infants in 8 times; Duan Yueneng, together with Wu Daichao, sold 5 infants in 2 times; Zhang Chunai, together with Duan Meilinm, sold 3 infants in 2 times; Liu Zhidong sold 2 infants alone in 2 times. Chen Ming, former head of the Children’s Welfare Home of Hengdong County, 先后6
All of these Chinese infants are orphans or abandoned infants and their sources are legal. They cannot prove that these infants of legal sources adopted by the Americans came from the Children’s Welfare Home of Hengdong County or that all the infants adopted by the Children’s Welfare Home of Hengdong County were abandoned infants. Evidence 2 lacks association with this case, while Evidence 3 is a theoretical explanation. According to the understanding of the author, adopting abandoned infants does not constitute crime. However, the infants bought by the appellant Chen Ming in this case were abducted infants rather than abandoned infants, which is substantially different from the conditions described in the theoretical explanation. The fact proved by Evidence 4 does not affect the nature of the appellant Chen Ming buying abducted infants. Only the hard copy of Evidence 5 is available, no original copy, so the trueness of its source cannot be verified. Its content can only prove that the Children’s Welfare Home of Hengdong County has issued an announcement looking for the family members of the infants picked up within the boundary of Hengdong County, but cannot prove that the Children’s Welfare Home of Hengdong County ever tried to look for the birth parents of the infants abducted from Guangdong and bought by it. The evidence provided by the defense lawyer of Liang Guihong, an accused of the first trial, is irrelevant to this case. On basis of the above, the above evidences provided by the attorney of Chen Ming, the appellant and Liang Guihong, defendants in the first trial, lack association with the facts to be proved, so this court will not accept or believe them. 

In the opinion of this court: Liang Guihong and Liu Zhidong, the defendants in the first trial, and Wu Guande, the appellant, sold picked up children for the purpose of gaining economic benefits; Duan Meilin, Wu Daichao, Wu Daiqun, Duan Zilin, Duan Yueneng and Zhang Chunai, the appellants, received infants and then sold them, thus committing the crime of abducting children. Chen Ming, the appellant, received and bought children whom he knew were abducted, thus committing the crime of buying abducted children. In the joint crimes, Duan Meilin, Wu Daichao, Duan Zilin and Chen Ming, the appellants, played the primary roles and were the principals, while Wu Daiqun, Duan Yueneng and Zhang Chunai, the appellants, played the secondary roles and were accessories should be punished lightly; Duan Yueneng, the appellant, after being captured, helped the public security authority capture other suspect criminals, so Duan Yueneng should be punished lightly. Wu Guande, an appellant, appealed that he showed good cooperation in accepting his crime and showed repentance and that he was an accessory, so he should be punished lightly. Investigation shows that Wu Guande acted alone in selling the infants adopted by him rather than being instructed by others to do so, so he should not be determined as an accessory. Although he showed repentance, but this was already appropriately considered in the original trial, so the reason for which he requested light punishment is not founded and this court will not adopt it. Duan Meilin, Wu Daichao, Wu Daiqun,  Duan Zilin, Duan Yueneng and Zhang Chunai, the appellants, claimed that their actions did not constitute the crime of abducting children. Investigation shows that, according to Article 240 of the Criminal Law of the People’s Republic of China, abducting children refers to one of the enveigling, kidnapping, buying, selling, receiving and sending and transferring children for the purpose of selling. Duan Meilin, Wu Daichao and Duan Zilin, the appellants, bought and sold children for the purpose of selling, while Wu Daiqun and Zhang Chunai, the appellants, under the organization and command by Wu Daichao and Duan Meilin, received and sent infants, and Duan Yueneng, the appellant, contacted buyers and received and sent infants under the arrangement by Wu Daichao, so each of their actions constituted the crime of abducting children and each of them shall be punished according to the crime of abducting children. Chen Ming, the appellant, appealed and his attorney claimed that the actions of Chen Ming did not constitute the crime of buying abducted children and that all of the infants bought by the Children’s Welfare Home of Hengdong County were abandoned infants and none was abducted. Investigation shows that all of the 18 infants bought by the Children’s Welfare Home of Hengdong County initially came were sold by Liang Guihong and Wu Guande from Guangdong. According to existing evidences, these infants in the hands of Liang Guihong and Wu Guande could only be determined as abandoned infants. However, Duan Meilin, Wu Daichao and Wu Daiqun, the appellants, after buying these abandoned infants for the purpose of selling them, these infants became abducted children. Chen Ming, the appellant, was the head of the Children’s Welfare Home of Hengdong County and the main decision maker, organizer and implementer of buying abducted children, so his actions constituted the crime of buying abducted children and should be punished accordingly. The defense lawyer of Chen Ming also claimed that it is the action of the unit that Chen Ming participated in buying infants, so he should not be held criminally responsible. However, this defense has no legal foundation and should not be supported. Considering the fact that Zhang Chunai and Chen Ming issued the letters of repentance during the period of the second trial and showed deep understanding of their crimes and the fact that Zhang Chunai paid to this court RMB5,000 Yuan as the penalty, these two appellants could be reprieved, because this would no longer harm the society as a whole. According to the above, in the original judgment the facts determined are clear, calculations true and sufficient and convictions accurate. In addition, the judgments for Wu Guande, Duan Meilin, Wu Daichao, Duan Zilin, Wu Daiqun and Duan Yueneng, the appellants, and Liang Guihong and Liu Zhidong, defendants in the first trial, are appropriate and the whole judgment procedure for this case is legal. The above claims of Wu Guande, Duan Meilin, Wu Daichao, Duan Zilin, Wu Daiqun and Duan Yueneng are not founded and will not be accepted by this court. So, to Wu Guande, Duan Meilin, Wu Daichao, Duan Zilin, Wu Daiqun and Duan Yueneng, the appellants, and Liang Guihong and Liu Zhidong, defendants the first trial, Item (1) of Article 189 of the Criminal Procedure Law of the People's Republic of China will apply; Zhang Chunai, the appellant, Item (2) of Article 189 of the Criminal Procedure Law of the People's Republic of China and Item (2) of Paragraph 1of Article 240, Paragraph 1 of Article 25, Article 27, Article 72, Paragraphs 2 & 3 of Article 73 of the Criminal Law of the People’s Republic of China shall apply; to Chen Ming, Item (2) of Article 189 of the Criminal Procedure Law of the People's Republic of China and Paragraph 1 of Article 240, Paragraph 1 of Article 25, Paragraphs 1 & 2 of Article 26, Article 72 and Paragraphs 2 & 3 of Article 73 of the Criminal Law of the People’s Republic of China shall apply. The convictions are as follows: 

I.
Reject the appeal by Wu Guande, Duan Meilin, Wu Daichao, Duan Zilin, Wu Daiqun and Duan Yueneng, the appellants, and maintain the QXCZD (2006) convictions given in No.17 criminal judgment made by the People’s Court of Qidong County to Wu Guande, Duan Meilin, Wu Daichao, Duan Zilin, Wu Daiqun and Duan Yueneng, the appellants, and Liang Guihong and Liu Zhidong, defendants in the first trial and Zhang Chunai and Chen Ming, the appellants, but repeal the redundant punishment given in the re-judgment made by the People’s Court of Qidong County to Zhang Chunai and Chen Ming, the appellants. 

II.
Zhang Chunai, the appellant, is given a 3-year sentence in prison for abducting children and will be reprieved for 4 years. In addition, she is fined for RMB5,000 Yuan which has already handed in. The period for reprieving will begin on and from the date of the judgment. 

III.
Chen Ming, the appellant, committee the crime of buying abducted children and is given a one-year sentence in prison and will be reprieved for 2 years. The period for reprieving will begin on and from the date of the judgment.

This judgment is the final judgment. 

Presiding judge: He Shu

Acting judge: Qi Guoan

Acting judge: Li Zixi

April 27th 2006

 Clerk: Ling Bo

Attachment: legal provisions applicable to this case

The Criminal Procedure Law of the People’s Republic of China

Article 189 After hearing a case of appeal or protest against a judgment of first instance, the People s Court of second instance shall handle it in one of the following manners in light of the different situations:

(1)
If the original judgment was correct in the determination of facts and the application of law and appropriate in the meting out of punishment, the People s Court shall order rejection of the appeal or protest and affirm the original judgment.

(2)
If the original judgment contained no error in the determination of facts but the application of law was incorrect or the punishment was inappropriately meted out, the People s Court shall revise the judgment.


(3)
If the facts in the original judgment were unclear or the evidence insufficient, the People’s Court may revise the judgment after ascertaining the facts, or it may rescind the original judgment and remand the case to the People s Court which originally tried it for retrial.


The Criminal Law of the People’s Republic of China

Article 240 Whoever abducts and traffics in a woman or child shall be sentenced to fixed-term imprisonment of not less than five years but not more than 10 years and shall also be fined; if he falls under any of the following categories, he shall be sentenced to fixed-term imprisonment of not less than 10 years or life imprisonment and shall also be fined or sentenced to confiscation of property; if the circumstances are especially serious, he shall be sentenced to death and also to confiscation of property:

(1)
Being a ringleader of a gang engaged in abducting and abducting in women and children;

(2)
Abducting and abducting in three or more women and/or children;
Article 25 A joint crime means an intentional crime committed jointly by two or more persons.

Article 26 A person who organizes or leads a criminal group to carry out criminal activities or plays a principal role in a joint crime is the principal criminal. 
A relatively stable criminal organization which is composed of three or more persons jointly for committing a crime is the criminal group. 
A ringleader who organizes or leads a criminal group shall be sentenced upon all the crimes the group commits. 
A principal criminal other than those set forth in paragraph 3 shall be sentenced upon all the crimes he participates in or organizes or commands. 
。

Article 27
A person who plays a secondary or auxiliary role in a joint crime is the accomplice.
An accomplice shall be given a lighter or mitigated punishment or be exempt from punishment. 
Article 72 A suspension of sentence may be granted to a criminal sentenced to criminal detention or to fixed-term imprisonment of not more than three years if, according to the circumstances of his crime and his demonstration of repentance, it is certain that suspension of the sentence will not result in further harm to society. 

If a supplementary punishment is imposed on a criminal whose sentence is suspended, the supplementary punishment shall still be executed.

Article 73 The probation period for suspension of criminal detention shall be not less than the term originally decided but not more than one year; however, it may not be less than two months.

The probation period for suspension of fixed-term imprisonment shall be not less than the term originally decided but not more than five years; however, it may not be less than one year.

The probation period for suspension of sentence shall be counted from the date the judgment is made final.

